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A.l 


Indictment 


UNITED STATES OF AMERICA 
v. 5 18 U.S.C. §§1058, 1101 


DELIA AGUILAR SAN JUAN 


The Grand Jury charges: 


On or about March 30, 1975, at Highgate Springs, in 
the District of Vermont, DELIA AGUILAR SAN 
JUAN, the defendant, unlawfully, willfully and know- 
ingly did transport and cause to be transported into 
the District of Vermont from Canada monetary instru- 
ments in the approximate amount of $77,500 and did 
fail to file a report in accordance with Title 31, United 
States Code, $1101(b); in violation of Title 31, United 
States Code, §§1058 and 1101(a). 


A TRUE BILL 


s William W. Stark 


Foreman 


GEORGE W. F. COOK 
United States Attorney 


ee EEE 
DAVID A. REED 
Assistant U.S. Attorney 


June 26, 1975 


A.2 
Motion To Dismiss Indictment 
UNITED STATES DISTRICT COURT 


DisTRICT OF VERMONT 


UNITED STATES OF AMERICA 
Vs. Criminal No. 75-46 


DELIA AGUILARSAN JUAN 


MOTION TO DISMISS THE INDICTMENT 


The defendant moves to dismiss the indictment 
herein on the ground that it does not state facts suf- 
ficient to constitute an offense against the United 
States in that Title 31 U.S.C. §§$1051-1122, known as 
the “Currency and Foreign Transactions Repor ing 
Act”, and in particular §1101(b), and §§1058 a d 
1101(a) thereof set forth in the indictment are not self- 
executing and the criminal penalties under §1058 at- 
tach only upon violation of regulations promulgated 
by the Secretary of the Treasury pursuant to Section 
1053 of the Act none of which regulations are alleged 
in the indictment. 

2. Said indictment does not-set forth the essential 
elements of the offense sought to be charged as re- 
quired by Fed. R. Crim. P.7e. 


Said indictment does not allege that the de- 
fendant “willfully” violated Section 1101(a) as 
specifically required by the statute. 


Dated: August 13, 1975 


AS 


Motion To Dismiss Indictment 
On Constitutional Grounds 


UNITED STATES DISTRICT COURT 


DISTRICT-OF VERMONT 


UNITED STATES OF AMERICA 
VS. Criminal No. 75-46 


DELIA AGUILAR SAN JUAN 


MOTION TO DISMISS 


The defendant moves to dismiss the indictment on 
the ground that Sections 1101(a) and 1101(b) are un- 
constitutional in that they violate the defendant's 


Fifth Amendment right against self incrimination and 
her right to due process; her right under the Fourth 
Amendment against unreasonable search and 
seizures; her right to privacy under the First and 
Fourth Amendments; and her right under the Sixth 
Amendment to be informed of the nature and cause of 
the accusations against her. 


Dated: August 13, 1975 


Ad 


Information 


UNITED STATES DISTRICT COURT 
DISTRICT OF VERMONT 


UNITED STATES OF AMERICA Criminal No. 75-46 
ry 31 U.S.C. §§ 1058, 1101 
31 C.F.R. §§ 103.23(a), 
DELIA AGUILAR SAN JUAN 103.25(b) 


The United States Attorney charges: 


On or about the 30th day of March, 1975, at High- 
gate Springs, in the District of Vermont, DELIA 
AGUILAR SAN JUAN, the defendant, unlawfully, 
willfully and knowingly did transport and cause to be 
transported into the District of Vermont from Canada 
monetary instruments in the approximate amount of 
$77,500 and did willfully fail to file a report in accord- 
ance with Tite 31, United States Code, §§1101(b); in 
violation of Title 31, United States Code, §§1058 and 
110i(a); and 31 C.F.R. §§193.23(a) and 103.25(b). 


UNITED STATES OF AMERICA 
GEORGE W. F. COOK 
United States Attorney 


/s/ DAVID A. REED 
David A. Reed 
Assistant U.S. Attorney 


The allegations in the foreyoing Information are 
true to the best of my knowledge and belief. 


s/ DAVID A. REED 


David A. Reed 
Assistant U.S. Attorney 


Subscribed and sworn to before me, this 22nd day of 
October, 1975. 


s/ MARY A. O’ROURKE 

MARY A. O’ ROURKE, 

Notary public 

My commission expires 2/10/79 


A.d 


Defendant’s Motion To Suppress And Return 
Monetary Instruments And Other Documents 


UNITED STATES DISTRICT COURT 
DISTRICT OF VERMONT 


UNITED STATES OF AMERICA 
VS. Criminal No. 75-46 


DELIA AGUILAR SAN JUAN 


MOTION TOSUPPRESS AND RETURN 
MONETARY INETRUMENTS 
AND OTHER DOCUMENTS 


The defendant moves for the suppression as evi- 
dence and the return to the defendant of monetary 
instruments in the amount of $77,500 seized from the 
defendant by the Government on March 30, 1975, and 
the suppression and return to the defendant of all doc- 
uments, letters and other memoranda seized from the 
defendant at the same time on the ground that said 
seizures were in violation of the rights of the de- 
fendant under the Fourth Amendment to the 
Constitution of the United States in that: 


1. The search of the defendant on March 30, 1975 
was unreasonable and unlawful because it was a sus- 
picionless search by Customs agents of the United 
States; 


2. The seizure of said currency and documents was 
unreasonable and unlawful since at the time seizure 
thereof was made by said agents the currency and doc- 
uments were neither contraband nor dutiable; 


Motion To Suppress 


3. Said currency and documents were lawfully in the 
United States and the defendant was not required 
after said seizure to report said currency under Sec- 
tion 1101 of the Bank Secrecy Act and regulations 
issued pursuant thereto (31 C.F.R. 103.23(a) and 
103.25(b); and 


4. Said currency could only be lawfully seized, if at 
all, under Section 1102(a) of said Act after the de- 
fendant failed to file any report required by said Act 
and regulations pursuant thereto. 


Dated: October 25, 1975 


AZ 
Defendant's Motion to Suppress 


Robert M. Johnson, Sworn 


Government,s Direct Examination 
Kx 
(By Mr. Reed) Please state your name, sir. 
A. Robert M. Johnson. 
How are you employed? 


A. United States Customs inspector stationed 
at Highgate Springs, Vermont. 


How long have you been with Customs? 
A.A little over thirteen years now. 
. Sois that all your time herein Vermont? 


A. Yes. 


I ask you to recall the date of March 30th of 
this year and ask if you had occasion to per- 
form an inspection on a woman that came to 
be known to you as Delia San Juan? 


A. Yes. On that day, I was working 9:00 to 5:00 
at High- [30] gate Springs, and it was our week 
to work the buses; by that, I mean immi- 
gration does that some time, and we do the 
other week. I went out to the bus; there was 
only 2 few passengers on the Greyhound Bus- 
Vermont Transit Bus, and on entering the bus, 
Mrs. San Juan was sitting either in the first or 
second seat on the left hand side, as I faced the 
bus. I asked her citizenship; she presented a 
United States Passport; she said she had been 
in Canada for a couple of days, was returning 
home with only a couple of small gifts for her 
children--candy, I believe it was, or something 
like that. 


A.& 


Johnson—Direct Examination 


Q Was she carrying any kind of luggage or bag- 
gage with her? 


A. She had one piece of luggage up above her 
in the baggage rack. I asked her to look at her 
baggage and took it down for her. She un- 
locked it, opened it up, and I looked in and 
there was some woman’s clothing «nd so on, 
and she moved the items around, «nd in the 
bottom was acouple of packages 


What were these packages packaged in? 


A. Brown wrapper, or brown envelopes. 


Did you ask Mrs. San Juan what was con- 
tained in these brown packages? 


A. I did. She said it was her books, and she was 
with tle University of Connecticut at Storrs. 
Again, she moved the clothes around. I didn’t 
ever did see the [31] candy, but I am sure it 
was there some place. 


Would it be fair to say, did you ask to see what 
was in the brown bags? 


A. Not at that time, no. 
What happened then? 


A. I felt I should, perhaps, go a little further, 
but because of the fact it was a woman on a 
bus with woman’s clothing and people hanging 
around the seats, it is not the pleasantest 
thing to be examining packuizes on a bus. Our 
usual procedure on handling buses, a bus with 
a lot of passengers is to give the passenger a 
siip of paper asking them to take their bag- 
gage inside and examine it inside, and in this 
case there was only well, I'll say seven or eight 
people on the bus, so I figured I might as well 


AY 


Johnson— Direct Examination 


wait and go in myself with the person. I com- 
pleted the bus and came back to Mrs. San 
Juan. 


You mentioned your procedures requesting 
someone to go inside. Is that called a second- 
ary search? 


A. That is right, asecondary examination. 


Is it a fair statement, Mr. Johnson, that you 
perform secondary examinations upon people 
that you have some suspicion regarding either 
what they are bringing with them, or their 
nationalivy? 


A. Nationality part would be, of course, for the 
immigration. We also do dual inspection on the 
bus and to examine [32] for immigration, and 


we also de examination for customs, and, yes, 
a secondary examination might be either im- 
migration or customs. In this particular case, 
the young lady presented a United States 
Passport. There was no questions as to immi- 
gration; it was just customs. 


Would it be fair to say you were suspicious of 
the contents of her bag? Is that the reason you 
had her come in for the secondary search? 


A. I wanted to see what the contents of the 
packages were. 


Go ahead and continue to relate the facts, as 
you recall them. 


A. I telieve I said I finished the bus. There 
were only several people on the bus. I came 
back and picked up Mrs. San Juan’s bag from 
the baggage rack above, asked her to come in- 
side, which she did. She became quite nervous. 


A.10 
Johnson—Direct Fxamination 


I tried to calm her down, it was nothing, just a 
simple secondary examination of the baggage, 
that is all \. > wanted to see what the baggage 
contained. We went inside, and I put her bag 
on the counter, and she became quite nervous, 
and I opened up the bag and to look in there 
further. I saw .he candy, and I saw the boy of 
eandy, a gift she mentioned. I took out one 
package. At that point, Inspector McClatchey, 
standing in back of the counter, came over to 
help. We tried to go as quick as we could to get 
the people going. I passed one package [33] 
over, in the shape of a large brown envelope, to 
Inspector McClatchey, and I took the other 
package out and set it on the counter. I set 
that package on the counter at about that 
time, considering looking at the package to see 
what other items were in there. There appear- 
ed nothing other than clothing, things for a 
woman’s hair and so on. At that point, In- 
spector McClatchey opened up one envelope 
and saw it appeared to be a letter, and at that 
point Mrs. San Juan turned the package 
around, the larger package of the two,and 
made the remark, “Oh my God, no,” and at 
that point I don’t know what was in the pack- 
aye. I had no idea. I certainly didn’t expect 
what I found. By that time, I was on the inside 
of the counter also. I turned the package 
around; inside appeared to be a considerable 
amount of money. I had no way of knowing; it 
was just a large, several packages of American 
money in a bag-envelope type thing. So I told 
Inspector McClatchey that was as far as we 
should go. The Port Director at that time was 
Bob Scott, and he was on duty at that time, so 
I told Joan the best thing to do was turn it 
over to the Port Director, which we did; the 
two packages. 


A.ll 


Johnson—Direct Examination 


Now you mentioned, Mr. Johnson, there 
seemed to be a large amount of money. Did you 
see the denomination of the bills? 


A. One hundred dollar bills. Whether they 
were all one hundred dollar bills, I didn’t look 
at it long enough to [34] determine. 


Would it be fair, did you estimate there was 
probably over $5,000? 

A. I would certainly say, yes. There were 
several packages, normal packages, and there 
must have been at least a dozen. There were a 
lot of them; certainly, over $5,000, I would say. 
That is only fifty bills. 

Pardon? 

A. That is only fifty bills, I believe. 


And, did you observe more than fifty bills? 


A. I would certainly say there were many 
more than fifty, yes, sir, assuming they were 
all $100 bills, which I believe they were. 


You testified, I believe, you then handed this 
money over toa Mr. Scott, is that correct? 


A. Yes. We turned both packages over to Port 
Director Scott. 


To vour personal recollection, what then 
happened? 


A. At that time at that point, Mrs. San Juan 
was very upset. We tried to calm her down and 
told her she was not under arrest. She felt she 
was going to be, well abused, beat up, what- 
ever, manhandled, and so on. We told her she 
certainly wouldn’t as long as we were there, 
and we read her her rights and told her she 


A.12 


Johnson—Direct Examination 


should understand the Miranda Warnings so 
she could understand she did not [35] have to 
answer any questions and wanted to be very 
sure she understood that. She wanted to sit 
down, so in the back of the counter we have 
two rooms; one is the supervisor's office and 
one an inspector's room. We took her to the in- 
spector’s room so she could sit down and relax 
a little bit and calm herself. 


Is it part of your duties, Mr. Johnson, to 
present forms upon which a person would 
make a declaration of money in excess of 
$5,000? 


A. We have the forms in the office if the person 
wasn’t aware of the reporting requirement, 
which I am sure many people aren't. In her 
case, we felt perhaps she wasn’t. She was quite 
u _So I went and got the forms out of our 
file cabinet and asked her if she wished to com- 
plete them. I offered to help her, if I could, if 
she would let me and gave her a pen and she 
was sitting at the desk at the time, and asked 
her if she wished to fill them out we would be 
glad to help her, and she declined and didn’t 
wish to doit at that time. 


Did there come a time, closely subsequent, 
that you gave her another opportu ity to fill 
these out, to your knowledge? 


A. I don’t remember myself doing it, no. I did it 
that one time shortly after we went into the 
back room with Inspector McClatchey and 
Mrs. San Juan, and I asked her [36] if she wish- 
ed to make out the forms. I don’t remember 
doing it at a later date, although in the course 
of the conversation, maybe the next hou’ or 
two in going to see if everything was all rig 1t, 


A.13 


Johnson—Direct Examination 


I might have asked her if she had changed her 
mind, or something. 


When you said “if everything was all right,” 
are you referring to the defendant? 


A. Yes, so that she wouldn't have to be sitting 
in astrange room alone, Inspector McClatchey 
was going to stay with her to talk to her to 
see if she could calm her down. We thought it 
would be better for another woman to stay 
with her, certainly, and I went back about my 
w ork. We had plenty of work to do at the time, 
and I would go to see if Joan, or Inspector 
McClatchey, wanted a break or wanted a cup 
of coffee or we could get something fo. Mrs. 
San Juan, a glass of water, or coffee, or what- 
ever. That is what I meant by “they,” 
Inspector McClatchey and Mrs. San Juan, in 
the inspector’s room. 


From your recollection, is that the entirety of 
your personal activity in this matter on the 
evening in question, or the day in question? 
Did you see Mrs. San Juan again? 


A. 1 saw her during the course of the day when 
she was there and saw her when she was leav- 
ing, and said “Goodbye” to her. 


MR. REED. That is all we have. 


Ald 


Johnson Cross Examination 


{37] Q (By Mr. Gruber) Mr. Johnson, what time did 
you first see Mrs. San Juan that day? The 
hour. 


A. Well, the bus came in--] may be off a few 
minutes--but around 9:15-9:20, something like 
that. We usually wait for the bus driver to 
come in to sign the book to make sure we have 
passengers. So at a guess, I would say perhaps 
9:20 or so, 9:25 by the time I got out to the bus. 


Did you make a report of that occurrence? 


A. 1 most certainly did to the port director. 


Do you have acopy? 
A. Isit Mr. Gruber? 
Yes. 


A. Yes, Mr. Gruber, I did at that time to the 
port director. 


Is it a written report? 

A. A typed report I made, yes. 
Do you have acopy with you? 
A. I certainly do. 


Would you look at it and see if it reflects the 
time more exactly than you have: just testified 
to? 


A. Certainly will. The heading is “Exai 
ination of Vermont Transit Bus Number 15, 
which was at Highgate Springs; 9:15’. It cer- 
tainly came, arrived at 9:15 or at 9:10. It might 
take somewhere from five to ten minutes be- 
fore [38] the inspector went on the bus. We look 
at the baggage u-derneath and check it and 
take the number: ~f pieces of baggage under- 
neath the bus. We nave to check that. 


A.15 


Johnson— Cross Examination 


Do you know where the bus was coming from? 


A. From Montreal; it was the Montreal bus. 


Do you know how long it takes to go from Mon- 
treal to Highgate Springs? 


A. At a guess, Mr. Gruber, I would say perhaps 
an hour. It was perhaps 55 miles. I don’t know 
whether they make stops or not. If they did, it 
might be at St. Johns or some such thing. 


Very well. What time did Mrs. San Juan leave 
the customs area after her interrogation? 


A. When the interrogation was done? 
Yes. 

A. We have a bus that comes in--- 

No, no. Do you know what time she left? 


A. 1 am trying to bring it into perspective; it is 
seven months ago. I would say, 3:30 in the af- 
ternoon. She left on another bus that had 
come from Montreal and on its way south. 


Are you suggesting--- 
A. 1 believe that is it; I believe so. 


Do you know how much before 3:30 your ques- 
tions of her terminated? 


A. No. My questioning, of course, was done 
within ten or fifteen minutes after we first 
went inside the office, but I would say, per- 
haps, the customs agent and whoever did talk 
to her at that time, after I had talked with her 
a few minutes--I can't give you an exact time, 
sir--I would, at a guess, say two o'clock. I don’t 
know for sure. I certainly didn’t keep track of 
it myself. 


A.16 


Johnson— Cross Examination 


Q Your best estimate then is that Mrs. San Juan 
was in the customs offi  frem about 9:15 in 
the morning until about 2:00 ur so in the after- 
noon? That is your best estimate? 


A. During the time she was probably being 
talked to, or waiting, or thinking, checking or 
something, but she was in the office until tne 
bus came, I would say at a gues3, 3:30 in the 
afternoon. 


Yes, but what I was particularly referring te 
was that the investigation--- 


A. I see. 


Again, in your opinion, as best as you can esti- 
mate, it took from about 9:15 to about two 
o'clock in the afternoon? 


A. I'd say so, sir. 
Now you say, “Joan” --- 
A. Inspector McClatchey. 


How do you spell that? 


A. M-c-C-l-a-t-c-h-e-y; McClatchey. 


She was present when you were interrogating 
Mrs. San Juan, [40] is that right? 


A. Inspecter McClatchey was with her, yes, 
when I was talking to Mrs. San Juan about the 
money and where she got it, and so forth. Yes. 


And then did an inspector-agent come to talk 
to Mrs. SanJuan? 


A. The inspector-agent was called by the port 
director, and he came. I don’t know how long it 
took, sir. I will say within an hour or some- 
where thereabouts; probably 9:30 he arrived-- 


A.17 


Johnson — Cross Examination 


10:00 or 10:30, I would guess, but I am not 
sure. 


Do you know when he left? 


A. I would assume that the time it took to com- 
plete everything with Mrs. San Juan was two 
o’clock. I assume he left about that time. He 
had nothing else to do there beyond that, I 
don’t think. 


And all that time; that is, between 9:15 and ap- 
proximately two o'clock, either you--correct 
me if I am wrong--either you or Inspector 
McClatchey or the other insnector, or ager 
were talking to Mrs. San Juan about the 
money and where it came from and so foi th, is 
that correct? 


A. Mr. Gruber, the only thing I can definitely 
state is that I talked to her during that period 
of time from 9:00 to 2:00 or whatever. I am 
sure Inspecior McClatchey talked to her. I 
wasn’t there all the time. I am sure the [41] 
customs agent talked to her, but whether she 
was being talked to for those five hours 
straight, I certainly can’t say. I only had the 
occasion to talk over the case, or of the inci- 
dent, to Mrs. San Juan for perhaps only for 
half an hour at the longest that I actually 
talked to her. 


Was that consecutively? 
A. Myself, sir? 

Yes, consecutively. 

A. Myself or the whole--- 
No, you, yourself. 


A. Yes. I'd say. 


A.18 


Johnson— Cross Examination 


Or was it on two different occasions? 


A. No. I said the first part, I would have talked 
to Mrs. San Juan, let me see, perhaps half an 
hour in all, and then I am sure I went in again 
and te!ked to her, visited with her to see if she 
had calmed down and was all right, but it real- 
ly wasn’t interrogation or anything else the 
latter part of it. It was onty the half Four I 
talked to her about the money and where she 
gotit, et cetera. 


I think you testified Inspector McClatchey 
took Mrs. San Juan into another room. Did you 
testify to that? 


A. Something like that, Mr. Gruber. Mrs. San 
Juan wanted to sit down and we have what is 
like an open lobby, people coming in. It is not 
the best place in the world to be carrying on a 
conversation with someone about something 
[42] that is quite private to a persen, to us. So 
we thought the best thing to do would be to go 
in one of the back offices, the inspector’s room 
we use. There are desks, chairs and so on 
there, and we thought it would be best for her 
to goin there and sit down. We certainly didn’t 
want her to have people coming in for her to be 
embarrassed or anything else, because she 
was upset. 


Do you know whether the inspector--may I call 
her Joan--whether Joan searched Mrs. San 
Juan when she went into the room with her? 


A. By asearch, Mr. Gruber, do you mean of her 
purse, or personal search? 


A.19 


Johnson— Cross Examination 


Any kind of search. Do you know of your own 
knowledge whether she did? 


A. I would say Inspe ‘or McClatchey looked at 
the contents of Mrs. San Juan’s purse, I would 
say, at the time after we went into the back 
room. I can’t remember it being done. I would 
think it would be common practice that we 
would, though. 


You just don’t happen to know? 
A. No, I can’t say for sure it was done. 


Did you ever go into the room where both Joan 
and Mrs. San Juan were present? 


A. Oh, yes. 


To that room where you have people sit down 


and so forth? 


A. Yes, I went in several times, as I said, to see 
if Inspector McClatchey would like to get up 
and talk, or walk, or a break, or if Mrs. San 
Juan wanted a cup of coffee, or some such 
thing, or give her a little break from the mo- 
notony of sitting there. 


At some point did you ask the inspector wheth- 
er or not she had asked Mrs. San Juan to sign 
the report? 


A. If I did, sir, I don’t remember. You mean if I 
asked Joan, if Joan had asked Mrs. San Juan to 
sign the report? 

Yes. 

A. I don’t remember , sir. | know I did, origi- 
nally; if she cared to complete it. 


A.20 


Johnson-— Cross Examination 


Does your report there refresh your recollec- 
tion as to whether you asked Joan whether 
Mrs. San Juan had signed the report? 


A. I will look, sir. No, sir. all I have is my no- 
tation I asked Mrs. San Juan if she would like 
to complete the form and offered my help to 
her if she did. 


That was notin that room? 


A. That wasn’t in the room. It was after we 
had gone back, that is. That is when we first 
went back from the lobby, or outside office 
there, or very shortly after we went back. 


Did you ask Joan whether or not a report, a 
Form 4790 had been presented to Mrs. San 
Juan for signature? 


A. Again, did I ask her if another form had 
been presented? 


No, did you ask whether or not Form 4790 had 
been presented to Mrs. San Juan for 
signature? 


A. I do not remember that, sir. [ do not remem- 
ber asking Joan that. 


When did you first learn that Mrs. San Juan 
had not signed the report? 


A. Well, when we went into the back office, 
first of all, and Mrs. San Juan sat down and we 
got her calmed down, I hope somewhat, I got 
the forms and asked her then if she would care 
to complete the forms, and she did not wish to 
at that time, and I knew then she didn’t want 
to complete the form, but I don’t know wheth- 
er she was asked at a later date or time. 


A.21 


Johnson— Cross Examination 


Did Mrs. San Juan say why she did not want to 
file the report, fill out the form? 


A. All I remember her say is she didn’t 
want to fill it out. As I say, she was very upset, 
very nervous. 


She never asked you why she had to fill out 
the form? 


A. She possibly did; I don’t remember. 


Did she ever ask you whether she could get in 
touch with her husband? 


A. Yes. 


So that was one of the things she asked you, 
and did she tell you why she wanted to get in 
touch with her husband? 


A. Would you say that again? I am sorry. 
(The reporter read the pending question) 


A. She did ask if she could get in touch with 
her husband, yes. 


(By Mr. Gruber) Did she tell you why she want- 
ed to get in touch with her husband? 


A. I assume it is all right to go into this, but I 
understand in the court it is hearsay. 

Can you answer the question? The question 
was, did she tell you why she wanted to get in 
touch with her husband? 

A. Yes. 

Did she ask you whether she could get in touch 
with alawyer? 

A. I don’t remember, sir. I don’t remember her 
asking for alawyer. 


A.22 


Johnson— Cross Evwamination 


Would you look at your notes and see if you 
will refer--- 


A. There is nothing there. I read it to the end 
the other time. 


Did you, at any time hear her say that she 
would like to get in touch with a lawyer be- 
cause she doesn’t understand what she is 
signing? 


A. No, I didn’t hear that. 


Did Joan ever tell you that is what Mrs. San 
Juan had said? 


A. No. 


You were with her a half hour altogether, or 
with Agent McClatchey at various times, and 
she never raised the question with you of get- 
ting alawyer? 


A. No, not that I remember. 
Not that you remember? 

A. No. 

She may have? 

A. Itis possible, certainly. 


You say you gave her a Miranda Warning? 


A. Il read the Miranda Warning to her, yes. 


Do you have acopy? 


A. No, I am sorry, I don’t. Maybe, I do; I don’t 
believe I do. 

THE COURT. Don’t we all know what the 
Miranda Warning contains: 


MR. GRUBER. All right. 


A.23 
Johnson— Cross Examination 


(By Mr. Gruber) Did you point out to her she 
was entitled to a lawyer? 


A. Yes, certainly. That is part of the Miranda 
Warning, as you read it. 

You say you did point it out? 

A. Itwas read to her and it is part of our Mi- 


randa Warning. We read it. It says, “You can 
have a lawyer, if you so desire.” 


And, as far as you recall, she never asked you? 


A. As far as I recall, she never asked me for a 
lawyer. 


You say that you discovered the money at the 
counter outside this room where you even- 
tually went? 


A.In the lobby, yes. 


What did you do with the money after she 
wentintc the room? 


A. The money was immediately turned over to 
the port director who was the officer in charge 
at that time. 


The money was immediately turned over to 
whom? 


A. The port director 
Whois that? 


A. The officer in charge of the shift at that 
particular day, his name is Robert Scott. 


Let me understand you. The meney was on the 
counter, you had discovered it, uncovered the 
money on the counter, and then you turned 


A.24 


Johnson— Cross Examination 


that money over to Mr. Scott, the Port Direc- 
tor, is that correct? 


A. Right. 


When did you next see the money? 


A. Two or three hours later, I guess, perhaps. 


Where was it? 
A. The port director had it on his desk. 
Now you asked Mrs. San Juan to fill out a re- 


port prior to the time that money was turned 
over to the port director, is that right? 


A. That is wro..z; it was after. 


You asked her to sign a report after you 
turned the money over to the port director, 
that right? 

A. Yes. 

Were you present any time when the in- 
spector- agent--I think his name is Mercier? 

AA. Right 

Was talking to Mrs. San Juan? 

A. No. 


Let me go back to the moment, to the begin- 
ning of this occurrence. You say that when 
you went into the bus, you had no suspicion 
that Mrs. San Juan--of Mrs. San Juan, is that 
right? 

A. I had no suspicion of Mrs. San Juan of any- 
thing, right. I had no knowledge of anything. 


And, you had no suspicion of her even when 
you called her into the room where the counter 
was in the other room, is that right? 


A.I had a suspicion of her, yes, to a degree. 


A.25 


Johnson — Cross Examination 


What degree? 


A. Because there was a couple of small brown 
envelopes, or packages, or whatever, in the 
bottom of her bag. I wanted to see what they 
contained. This is what I had to find out. 


You wanted to see what was in those things? 


A. I had to find out if there was contrabrand of 
any kind, type, or what was in there. 


You had no suspicion there was anything 
there, did you? 


A. No. 
You just wanted to look in there? 
A. I had to be sure what was there. 


Were you operating under the regulations of 
the Customs Service when you were making 
this search? 


A. I certainly was. 


Isn’t it true that under--do you know the sec- 
tion of the regulations? 


.. Well, the section of the regulations is U.S. 
162. 


Or, 482, is that right, 482? 
A. Yes. 
That gives you the authority to search? 


A. To search persons and merchandise coming 
in for contraband or to detain persons to be 
searched. 

If you suspect there is merchandise dutiable, 
or contraband coming in, is that right? 


A. Yes. 


A.26 
Jo! »son— Cross Examination 
You have the authority to make the search 
under Regulation 482, right? 
A. Yes. 1 believe it is 1582, Title 18. 


You believe you have the right to make a 
search when you suspect that there is con- 
traband or dutiable goods coming in? 


A. Yes. 
You know that? 
A. Yes. 


I think it is 482. You don’t happen to have the 
regulation with you? 


A. No, I don’t, sir. 


How long have you been with the service? 


A. Thirteen years. Both of those’ are pretty 
much the same. 


158 and 482? 


A. Pretty much the same; they read pretty 
much the same. 


Did you suspect there was contraband, that 
Mrs. San Juan was carrying contraband? 


A. That was the reason I did a further exam- 
ination of the bag. 


Well, prior to the time that you made the first 
inspection, did you have any suspicion she was 
carrying contraband? 


A. Prior to the time I made the first 
inspection? 


The inspection in the customs house. 


A. Prior to opening the bag, I had no reason to 
suspect her. 


A.27 
Johnson — Cross Examination 


So, in fact, that at the time you made the 
search, you started the search, you had abso- 
lutely no suspicion of any kind she was 
carrying contraband or goods that was 
dutiable? 


A. Prior, sir? Prior, did you say? 
Yes. 
A. Prior, ! had no suspicion. 


When you went on the bus when this whole oc- 
currence started, you saw Mrs. San Juan's 
passport? 


A. She gave me her passport when I asked for 
her identifi-51]|cation. 


Did you notice her name, at that time? 


A. No, I couldn’t say I paid much attention to 
her name, other than the fact I looked at her 
picture and looked and saw it was a United 
States Passport, and | was satisfied the pass- 
port and picture went together. Her name 
meant nothing to me at that time as far as im- 
migration went. 


How about customs? 


A. Customs are not interested in their pass- 
ports, as far as customs. 

When did you first learn her name? 

A. 1 am sure when we went inside and I got 
her passport again; we asked for her passport 
inside, or she gave it to us, I don’t remember. 


What did you do with the passport? 


A. I am not sure whether it was given back to 
her at that time, or given to the port director. I 
don’t remember. 


\.28 


Johnson— Cross Examination 


Q What else did you find in this little brown 
package besides money? 


A. Inside the first package turned out to be 
pretty much of an envelope; I guess it would 
have to be called a brown envelope that ap 
peared to contain several letters. I glanced at 
one. Inspector McClatchey opened the 
package. 


Where was this? 


A. In the office at the counter out in the lobby, 
and I [52] had gone around and it just ap- 
peared to be aletter. 


Did you read the letter? 


A. No, I had no reason to. I glanced at it and 
couldn't tell you one word off there. Down ata 
lower bottom right hand section of it, the 
words were either “Chinese Embassy‘ or some 
such word as that, and that is when I said to 
Inspector McClatchey, “This is nothing for us 
to get involved with,” and proceeded to end our 
business right there. We put the money and 
letters and gave them to Port Director Scott. 


You gave not only the money, but the letters? 


A. Right. We had no reason to keep any part of 
G 


Do you know whether the letters were ever re- 
turned to Mrs. San Juan? 


A. I don’t know. I don’t know for sure. I would 
say they weren't but I don’t know whether 
they were or not. ‘ 


Q You had noright to seize the letters, did you? 


A ou 


Johnson — Cross Examination 


A. Not unless they pertained to something 
pertaining to the case. If they did, they would 
be subject to seizure, I would think. 


MR. REED. He is asking a legal conclusion 
and the witness may not be competent. 


THE COURT. The Court has that in mind. 


(By Mr. Gruber) How many letters were there, 
do you know? 


A. I would say, half adozen. 


[53] Q And, you say thet you turned those letters to- 
gether with the money over to Mr. Scott? 


A. Right; at that point. 


Q At any time thereafter, did you see either the 
letters or the money? 


A. As I said earlier, perhaps a couple hours 
later on, the money part of it, the port director 
had counted the money; that is, Scott had 
counted the money and asked some one to 
verify it. | saw it at that time; I saw the morey 
at that time. 


Where was it at that time? 


A. This is a couple hours--I will just say 11:29. 
I didn’t keep track of the time. I didn’t make 
note on that, but a couple hours after Mrs. San 
Juan arrived, I saw the money. I am trying to 
think whether it was before or after. Anyhow, 
during the course of the morning, I will say, or 
thereabouts, I had occasion to see one letter. I 
can’t tell you who it was to or from. Port Direc- 
tor Scott had asked me to go with a supervisor 
immigrant 1:spector and that he wished to 
make a copy of this letter. It was a letter of 
two or three pages, perhaps, and all he wanted 
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Johnson— Cross Examination 


me to do is give him a hand to help him out. 
That is all. So I went and just to keep con- 
tinuity from this page to that page is all . I 
looked to read a couple lines here and a couple 
tines up here to see they were together, and I 
would guess [54] from memory, three or four 
pages, I would say. 


And, did you have copies made of those, did 
you say? 


A. I don’t know. The port director asked that I 
go with this officer to assist him in making a 
copy of this letter. That is all ! know about it. 


Did you see some one make a copy of that 
letter? 


A. Yes. 


You were standing there? 


A. Yes, that is wny I went with him. 


Where was this? 


A. Thi> would be upstairs where the immi- 
gration nave a printing machine. 


Do you know whether copies weve made of the 
other letters? You say there may be six or 
seven? 


A. I don’t know of any ether copy. 


Since you gave the Miranc 1 \yarning to Mrs. 
Can Juan, did you think she was under arrest? 


T think she was under arrest? 
Yes. 


A. Most certainly not, no. I gave the Miranda 
Warning so a verson does not say anything. 


Al 


J ohnson— Redirect 
This is my version and reason if it. A person 
should be forewarned not to say anything that 
might incriminate them, or cause them any 
grief. This is what I try to impress on people; 
they don’t have to answer any questions if 
they don’t want to. 


So you normally give people, did you say, Mi- 
randa Warnings when you have them in the 
custums house? 


A. If it is a serious offense or case, or for their 
benefit, I give the Miranda Warnings to a 
person. 


MR. GRUBER. I have no further questions. 


Johnson — Redirect Examination 


(By Mr. Reed) I believe you testified when I 
was asking questions, Mr. Johnson, the reason 
you conduct secondary searches is that you 
have some suspicion you want to satisfy, is 
that correct? 


A. That is right. 


Isn’t it fair to say you had some suspicion at 
the time you asked Mrs. San Juan to goin fora 
secondary search then? 


A. After the bag was opened, I had some sus- 
picion and that is the reason I asked her to 
come inside to continue the examination, or do 
the secondary examination. 


You say you saw two erivelopes in this bag, is 
that correct? 


A. There appeared to be two brown packages 
or envelopes in the bag, in the bottom. 


During the routine search? 


A. During the routine examination. 


A.32 
Johnson—Redirect Examination 


Is it routine to have people open their bags as 
a matter of a primary search? 

A. Right, it is. 

In your experience in thirteen years, many 
times you have no suspicion of any one when 
you asked for a primary search and it develops 


during the primary search you nave cause to 
have further suspicion? 


MR.GRUBER. I object. 
THE COURT. We'll take the answer. 
A. Yes. 
(By Mr. Reed) Is that, in fact, what happened 
in this situation? 
A. Yes. 


Now I believe you testified that Mrs. San Juan 


told you there were books in these envelopes. 
Did they look like the type of envelopes that 
would contain books? 


A. it was very hard to teil. They were at the 
bottom of a bag ec’vered with clothing. The 
woman was moving the clothing around and 
just appeared to be brown packages, that is 
all. They were at the bottom, and that is all 
they appeared “0 me, at that time. 


MR. REED. That is all I have, your Honor. 


MR. GRUBEx. May I have a moment, your 
Honor? 


THE COURT. Yes. 
MR. GRUBER. No further questions. 


THE COURT. All right, Mr. Johnson, you 
may step down. 


MR. REED. The Government has two more 
witnesses 


[62] Q 


Q 


A.33 


McClatchey—Direct 


Joan K. McClatchey, Sworn 
Government.s Direct Examination 


(By Mr. Reed) Please state your name aguin? 
A. Joan K. McClatchey. 
How are you employed Mrs. McClatchey? 


A. As a customs inspector at the Port of High- 
gate Springs, Vermont. 


How long have you been employed by cus- 
toms? 


A. Over three years. 


Is this the first time you ever testified in 
court? 


A.Yes, itis. 


I will ask you some simple questions. We have 
been referring, and I believe you have been 
here in the courtroom and heard we are re- 
ferring to the incident that took place at 
Highgate Springs the 30th of March. Do you 
recall that date? 


A. Yes, I do. 


Do you reca!l having dealings with a woman 
that came known to you as Delia San Juan? 


A. Yes. 


Did you ever search Mrs. San Juan or her 
possessions? 


A. Yes. 


AS4 


McClatchey—Direct Examination 


Q Explain what you did regarding the search. 


A. Well, as Inspector Johnson stated, her bag- 
gage was brought into the customs lobby, and 
we were looking through her belongings there 
in the routine secondary examination. I hap- 
pened to open a package which contained 
several envelopes of which were opened. I 
looked in. ide at a piece of paper in one of the 
envelope: and saw it was a letter, and put it 
down. At that time, Mrs. San Juan became 
very nervous, and Inspector Johnson discov- 
ered the money in the other brown package. 
We then took Mrs. San Juan into the rear of 
the customs office and detained her for fur- 
ther questioning. 


Did you make any further searches of her 
possessions? 


A. Yes, I went through her pocketbook in the 
back room, [64] and when the agent arrived, 
checked her clothing at their request. 


Did you find anything of any interest? 


A. I found only one slip of paper with a name 
on it, which may or may not be relevant. 


Did you retain that as evidence relating to this 
matter? 


A. Yes, it was retained. 


Did you participate at all in the seizure or the 
custody of the money involved in this matter? 


A. I never saw the money after they took it off 
the counter. , 


A.3d 


McClatchey—Direct Examination 


Q Are you familiar with the Treasury Form 
4790? I believe it is Customs Form 4790 which 
is a declaration of monies over $5,000? 

A. I am familiar with it. We don’t have much 
ocecasion to use it, but itis at the office. 

Did you give Mrs. San Juan, during this inci- 
dent, an opportunity to fill this form out? 

A. Inspector Johnson brought the form in 
when Mrs. San Juan and I were in the back 
room. It remained on the desk between us for 
about three hours until the agent came and we 
talked about it from one time to another, aiid 
she did have an opportunity to fiil ‘t out dur- 
ic g that time. 


Did she dec so? 
A. No, she didn’t. 


At this time, was she informed to fa. .0o fill 
this form out was against the law? 


A The penalties were listed cn the back of the 
form, I believe, and she was aware of them. 


MR. REED. Thatis all, your Honor. 
CROSS EXAMINATION 
(By Mr. Gruber) Is it Miss or Mrs.? 
A. Mrs. 


Did Mrs. San Juan ask for permission to get in 
touch with alawyer? 


A. Mrs. San Juan wanted the form to be clari- 
fied to her and I believe she mentioned about 
having a lawyer do this for her, but as far as 
actually getting in touch with one, I don’t be- 
lieve she wanted to get in touch with a lawyer 
at that time 


A.36 
McClatchey— Cross Examination 
Didn’t she say to you “I would like to talk toa 
lawyer’? 


A. She stated she wanted to talk to her 
husband. 


And, not to alawyer? 

A. Not at that time, no. 

Well, at any time that you were there? 
A. Not when I was there. 


But she did want a lawyer to explain to her 
what the form meant? 


A. I was under the impression she wanted to 
take it with her. 


As to what? 


A. Take the form with her and have a lawyer 
clarify it. 


When you say you are under the impression, 
are you saying she did not ever ask for the op- 
portunity to telephone a lawyer? 


A. That is right. 
That is right? 
A. Yes. 


But she did ask fcr the opportunity to tele- 
phone her husband? 


A. She did, yes, several times. 


That was denied her, is that right? Just an- 
swer the question “yes” or ‘“‘no,” please. 


A.I can’t answer it “yes” or “no’. 


All right, then explain. 
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McClatchey— Cross Examination 


A. At first yes, until we wanted to find out 
more what was going on before we let ker tele- 
phone any one. 


I see. For how many hours did you say you 
were with her approximately during this five 
hour period? 


A. I was with Mrs. San Juan alone for approxi- 
mately three hours, and I was a witness when 
the agents came and questioned her later. 


And, at no time after the money was taken to 
Mr. Scott did *ou see the money? 


A. No. 


Did you hear any one say to Mrs. San Juan 
that it was too [67] late for her to sign the 
report? 


A. Yes. 

Who said that? 

A. The agent. 

What is his name? 

A. Mr. Mercier. 

When was that? 

A.Some time after they arrived. 

Was that in the afternoon, do you think? 
A. It was in the afternoon. 

You don’t recall when he arrived, about? 
A. Before noon. 

But then he stayed on after noon? 


A. He stayed on after noon, yes. 


ABs 


McClatchey— Cross Examination 


Q And, he was the one you heard say it was too 
late for her to sign the report? 


A. She had been given the opportunity after 
they arrived to sign it. 


Q Did you hear Mrs.---did you hear Mr. Mercier 
talk to any one on the telephone about this 
matter while you were there? 


A. No. I was in the room with Mrs. San Juan 
and there is no telephone in that room. 


Q As far as you know, the only time that the re- 
port was presented to her for signature was 
when you--- 


A. The report was on that desk for approxi- 
mately four hours, [68] between us. 


Q I thought you said three before. 


A. It was on the desk for approximately an 
hour after the agent arrived and during the 
time I was in the room. 


Q How soon before the special agent left did you 
hear him tell Mrs. San Juan that it was too 
late for her? 


A.I don’t recall. 
Q Tosign the report? 
A.I don’t recall. 
MR. GRUBER. I heve no further questions. 


MR. REED. None, your Honor. We call Rich- 
ard Mercier. 
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Mercier—Direct Examination 


Richard F. Mercier, Sworn 
Government,s Direct Examination 


) (By Mr. Reed) State your name, sir. 
A. Richard F. Mercier. 


Am I correct, Mr. Mercier, you are with the 
Customs authority in an investigative role? 


A. Yes, sir 
And, your title is? 
A. Snecizal Agent. 


Now referring to the date in question, did you 
respond to a call rega‘ding a shipment of a 
large quantity o¢ cash across the border on the 
30th of March? 


A. Yer, sir. 


Approxiiately what time of day did you ar- 
rive at Highgate Springs, assuming a few 
things for speedy--- 


A. Approximately 11:00 - 11:30 a.m. 


When was the first time you saw the de- 
fendant, Mrs. San Juan? 


A. Approximately around quarter to twelve. 
Where did see her? 


A. She was in a room at the Port of Entry at 
Highgate Springs, Vermont. 


Was it your understanding when you arrived, 
Mr. Mercier, that this matter concerned the 
report requirements of Title 31, Sections 1101, 
1058 et cetera? 


A. Yes, sir. 


AAU 


Mercier—Direct Examination 


Are you familiar with this Form 4790, I believe 
that is the correct number. 


A. Yes, sir. 


When you saw Mrs. San Juan was this form 
present in the room, to your recollection? 


A. Yes sir, I believe it was. 


What did you do immediately upon arriving at 
Highgate Springs? 


A. I conferred with the port director and then 
with the inspectors who were concerned in the 
matter to ascertain exactly what had 
occurred. 


I believe it is understood through testimony 
that there [70] was a large quantity of cash? 
Did you see this cash at all during that day? 


A. Yes, sir, I did. 
When did you first see it? 


A. The currency was located on the super- 
visor-inspector’s desk in the room at the port 
director’s office, where the port director had it 
in his custody, and he was conferring with me 
and advising me as to how it was found. 


As you understand the customs procedures, in 
effect, that money was in the custody of the 
port director, is that correct? 


A. Yes, sir. 


And, is that where it remained that day? 


A. Yes, sir. 


Ai 


Mercier—Direct Examination 


@ Now regarding your seeing Mrs. San Juan, is 
it. correct you saw her in that room with Mrs. 
( “hey, as sne testified? 


A. Ye if. 
Q Whoelse was present? 


A. At tlhe time, nobody except Mrs. McClat- 
chey and Mrs. San Juan. 


Please tell the Court what you did when you 
saw the defendant. 


A. I immediately advised her of her __hts, 
constitutional rights under Miranda, anda after 
ascertaining what had occurred from the ir- 
spectors and the port director, explained tu 
her point-by-point what Miranda meant until 
she [71] fully understod her rights and showed 
her a piece of paper which had the rights on 
there indicating she had the opportunity to 
waive her rights, if she so desired. 


Did she, in fact, sign a waiver of rights? 


A. She signed the statement of rights indi- 
cating that she had been aware she received 
her rights. She was concerned; that she didn’t 
want to waive her rights. We wanted to make 
sure .*e could stop the questioning at any 
time, to consult with a» attorney, to answer 
any question I put to her. 


Did she ask to have an attorney present while 
you were there with her? 


A. No, sir. 


Did she ever ask if she could call a lawyer? 


A. No, sir. 


A.A2 


Mercier—Direct Examination 


Did she ask if she could call her husband? 
A. Yes, she did. 
Did you permit this? 


A. Not until such time as I concluded my ques- 
tioning of Mrs. San Juan. 


Regarding this Form 4790, did you explain 
what this form was to Mrs. San Juan? 


A. Yes. I went over ihe form with her, ex- 
plained to her what the form meant, what the 
regulations calied for, and why, and tried to 
asce~tain why she didn’t want to file it. 


What did she tell you? 


A. She said it wasn’t her money and she just 
didn’t know what to do ar.’ didn’t know what 
to do at all. She just felt + -ouldn’t answer 
the questions on the form. 


Mr. Mercier, did she appear to know what 
those questions were? Again, this is a difficult 
question. Did sh .eem to understand what 
that form mea, © tc her? 


A. I would say she would, probably. She under- 
stood that if she answered the questions she 
obviously might have some problem 


You didn’t think she had any trouble under- 
standing the requirement that form be filled 
out? 


A. She knew exactly what I explained to her 
and what she had to do. She didn’t know ex- 
actly whether she should or shouldn't. 


She had no language problem? 
A. No, she did not. 


A.43 
Mercier—Direct Examination 
Did you, at any time, search the defendant, 
Mrs. San Juan? 
A. Not personally, no, sir. 


Were you present during the search of a bus 
that was testified to by Agent Johnson? 


A. No, sir. 
Did you seize the money in question, at all? 


A. I d‘d not, no, sir. The port director had cus- 
tody of it. 


MR. REED. That is all. 


Mercier Cross Exemination 


(By Mr. Gruber) When did you last see Mrs. 
San Juan at the customs office? 


A. I would say around two o'clock on wiarch 
30th. 


And, were you questioning her between 11:30 
when you got there and two o'clock? 


A. I was;in the course of my investigation, I 
taiked to her. I also talked to other people at 
the port t} ere. 


. But you talked to her frequently during that 
period? 


A. Yes, sir. 

Did she try to leave? 

A. No, sit. 

Did you tell her she had to stay there? 


A. The question never vame up. 


+ 


Add 


Mercier—Cross Examination 


Q And, you say you left about 2:30? : 


A. That is an assumption, sir. I got back to my 
office, I believe, around 3:00, but I can’t be 
sure of that. I am only back-tracking on time. 


Q Did you make a telephone cail to some one 
from the office at any time after you got to the 
customs office? 


A. Yes, I did. 


Q@ Towhom? 
A. I called my supervisor, the special agent in rd 
charge, and I also called the United States _ te 
Attorney. 


Q Whom did you call first? 


{74} A. I ealled, I believe, Bill Gray, Assistant 
United States Attorney. 


Q The United States Attorney? 
A. Right. 

Q And then you called whom? 
A. My supervisor. 

His name? 


A. Leonard Chagnon. 


Q How do you spell it? 
A. C-h-a-g-n-o-n. 


Q After that telephone conversation--well, first, 
with Mr. Chagnon, did you come back and tell 
Mrs. San Juan that it was too late for her to 
sign the form? 


A. After conferring with Mr. Chagnon? 


A.45 


Mercier—Cross Examination 


On the telephone. 


A. Does the question refer to the conversation 
I had with Mr. Chagnon? 


No. I said after you spoke to Mr. Chagnon did 
you come back and tell Mrs. San Juan it was 
too late for her to file the form? 


A. No, sir. 
When did you tell her that? 


A. I belt: ve it was after my interrogation or 
questioning of Mrs. San Juan and I conferred 
with the United States Attorney. 


Give us the time, if you can. 


_ A. 1:30-1:45; that is a guess, I can’t be 


accurate. 


You estimate it was 1:30 or 1:45 when you told 
Mrs. San Juan that it was too late for her to 
sign the form, is that right? 


A. Yes, sir. 


And, during that time, or when you told her, 
she was still at the port of entry, is that right? 


A. Yes, sir, she was being released and I told 
her what was transpiring, and a receipt would 
be issued to her for the money, and she was 
free to go, and she had been given ample op- 
portunity and that was the end of it. 


Q That was the end of it? 
A. That was the end of it. 


Did the United States Attorney or Mr. 
Chagnon say she had ample time? 


A.I believe ‘he Assistant United States Attor- 
ney said something to that effect. 


A.Ab 


Mercier—Cross Ewamination 


Q That was who, again? 
A. Bill Gray. 


Q When you told Mrs. San Juan, or when you 
asked Mrs. San Juan, rather, the last time to 
sign Form 4790, did you indicate at that time 
what would be done with the money? 


A. No, sir, I don’t believe I did. 


Did she ask you what would happen if she 
signed it with [76] respect to the money? 


A. Did she ask me--repeat that please. 


(The reporter read the pending quesvion.) 


A.I believe she asked that. 
Q (By Mr. Gruber) What did you say? 


A.I believe I told he that even if she filed the 
form that with the circumstances that | ad 
been developed by the inspector at the border, 
that the money would be detained until an in- 
vestigation had been concluded. 


You told her that? 
A. It lieve so, yes, sir. 
When you say you believe that--- 


A. That would have been my answer if she 
asked me that. That would have been my re- 
sponse, sir. 


I know, but what was the response, not what 
would have been, Mr. Mercier. 


A. I am fairly positive, sir. It nas been a few 
months, but in my recollection I am fairly sure 
that is exactly what I responded to her in re- 
sponse to her question. 


Q 


AAT 


| Mercier—Cross Examination 


Would you repeat it? 


A. Would you go back to the original question. 
I would like to have that again, please. 


(The reporter read the requested question.) 


Q (By Mr. Gruber) First, did she ask yo: sat? 


A. Yes, she did. 


All right, what was your reply, as you recall ‘tt 
Not what you would have said. 


. As I recall it, I told Mrs. San Juan that if 
she signed the form we would stiil--we didn’t 
get into the point what would happen to the 
money. 


Q That is what the question was directed to, Mr. 


Mercier. 


A. She was asked to sign the form, the ques- 
tions concerned. I attempted to ascertain why 
she did not want to sign the form. 


Would you try to answer the question please. 
Did Mrs. San Juan ask you what would happen 
to the inoney if she did sign the form? 


A. Sir, I believe she asked me that question. 


All right, that is the answer to the question. 
Now, what was your answer? 


A. My answer, from my recollection, is that 
even if she signed the form I advised her the 
money was going to be seized, but this con- 
versation occurred very late, almost to the 
point we were that she was going to be free to 
go down the road. 


She was going to be what? 


A. We had concluded her customs examination 
at the port. 


AAS 


Mercier—Cross Evramination 


Q You were going to release her? 


A. Yes, sir. 


Q And, was the reason why you gave the answer 
that you think [78] you gave to Mrs. San 
Juan’s question, the fac: that it was already 
too late, the time for her ‘9 sign had already 
passed? Is that the reason you gave that 
answer. 


A. The time for her passin,, or the time had 
passed in that the money was going to he de- 
tained for investigati.n b: our office whether 
she signed the form”. «t. 


Well, dc you ‘nean to say that vou had othe 
reasons for ho ding that money '::an the fact 
she didn’t sign the report, is that what you are 


telling us? 
A. No, sir, 
Vhat do you mean, “investigation”? 


A. We were trying to find out why she didn’t 
want to file 4790 and who the money belonged 
to. We had no understanding who the money 
belonged to. She wouldn't answer any ques- 
tions regarding it. 

Very well, but the reason that you were going 
to investigate was something else besides the 
fact that she didn’t sign the report, isn’t that 
true? 


MR. REED. The question has been an- 
swered, your Honor. 


THE COURT. Yes, this is very repetitious, 
Mr. Gruber. Hasn't he answered? 


MR. GRUBER. I am not sure that he has, 
sir, but the record will say. 


AAY 
Mercier—Cross Examination 
MR. REED. The record will indicate “Ne, 
sir’’|79] to the question, your Honor. 
THE COURT. Anything further, Mr. Reed? 
MR. REED. Are you done, Mr. Gruber? 


(By Mr. Gruber) Is it your testir-ony, Mr. Mer- 
cier, that atnotime during your interrogation 
of Mrs. San Juan that she did not say to you 
that “I am ready tosign the report if you teil 
me really what it means’? 


A. No, sir. 
At no time? 
A. Atnotimedidshesayt °t. 
MR.GRUBER. I have no. rther questions 
REDIRECT EXAMIN. TION 


(By Mr. Reed) At the risk of repetition, I be- 
lieve you did tell Mrs. San Juan her time was 
pretty much up as far as filling the form out? 


A. Yes, I did. 


Was it part of your considerations that you 
didn’t want to detain the woman any longer? 


A. That is correct, sir. 


And, did you give her opportunity to sign that 
form up to the time she left on the bus that 
afternoon? 


A. Yes, sir. 


Did she ever indicate even ‘ye slighest will- 
ingness to sign that form? 


A. None whatsoever. 


A.dU 
Mercier—Redirect Examination 
Did she indicate any willingness when you told 
her she could leave? 
A. No, sir. 
Mercier Recross Examination 


(By Mr. Gruber) Mr. Mercier, you did tell her 
at one time, as you testified, did you not, that 
it was too late for her to sign the form? 


A. Yes, sir 


And that was some time between 11:30 and 
2:30, isn’t that right? 


A. No, sir. 


Didn you testify that between 11:30 a.m. of 
that day and 2:30 that afternoon at some time 
after you called the United States Attorney 


and Mr. Chagnon that you told her that she no 
longer had the opportunity to file the report? 
Isn’t that what you testified just a few 
minutes ago? 


A. She had--- 
Did you, or did you not testify to that fact? 


A. Sir, I am trying to recall; my recollection is 
that I advised her that she had no more oppor- 
tunity to file the form with customs at some 
time upon very close to her release, or her ter- 
mination of customs inspection at the port. 


About what time was that? 
A. Approximately, I am saying about 1:30 p.m. 


You told her at that time she no longer had 
the opportunity [81] to sign the report, right? 


A. Her signing the report would have made no 
difference at that point. 


A5l 


Mercier—Recross Examination 


MR. GRUBER. No further questions. 
THE COURT. Anything further, Mr. Reed? 
MR. REED. No, your Honor. 


THE COURT. All right. Mr. Mercier. Any 
further evidence to present with reference to 
the--- 


MR. REED. I have run out of witnesses, I 
believe, your Honor. 


MR. GRUBER. No, your Honor. 


THE COURT. The way the Court proposes 
to handle the defendant’s motion to suppress 
and for the return of the monetary instru- 
ments and other documents is as follows: The 
Court is going to deny the motion at this time 
with leave however on the part of the de- 
fendant to file a memorandum of law with the 
Court within ten days and the Government 
has an additional ten days in which to file a 
memorandum of law and based thereon, if the 
Cvourt considers it necessary, we'll reopen the 
matter and make a ruling based on the 
memoranda. 


vom 4790 Report of International Transportation of 
(mov May 1973) Currency or Monetary Instruments 


Cepetment of Ge ' eee 
interna: Rewe vee Service (PLEASE TYPE OR PRINT) 


GEZUEMEE For individual Departing From or Entering the United States 


1 Name (last or family, first, and middie) |? tdcotitying aumber (see instrs.) | 3 Date of berth (month. day. and year) 


7 Permanent address ir United States or abroad ge j Of what country are you « citizen 
Of subject? 


© Address while in the United States 


“BUS. vise date | @ Place United States visa was issued 16 immigration elen number, if any 


COMPLETE EITHER 11(s) of 11(L) WHICHEVER IS APPLICABLE 
11(a) | am departing from the United States at: (City) 
and my destination is (City) 
(®) | arrwed in the United States at: (City) eorerenccnene aticcccsnenttenneennnntSereenne magni 
nieeneneiniinait -_ = a> -soseesesy (COUNtTY) 


For Person Shipping, Mailing or Receivir Currency or Monetary Instruments 


12 Name (lest or famu.y, first, and mmiddie) oF Dusine&s name 13 identifying sumber (see instr) 14 Date of birth (month, day, end yeer) 


| 
"16 Of what counti, are you # citwan 


is Permanent adress in Unitad States or abroad 
or subject? 


is Passport number ert country 


19 U.S. visa date ZO Place United States visa was issued 21 immigration sien number, if any 


22 The dete of shipment or receipt of currency or instrument BP _ " 
23 The currency or monetary instrument was shipped () to or recetvec (") from p> 


24 {ft the currency or monetary instrument wes motes, chipped, or transported. please curnpiete the following 
(a) Method of shipment (Auto, US. Mail, Public Carner, etc.) een 
(>) Name of transporter or carrier ia 
GQ Currency and Monetary instrument information (See Ir.structions) (To be completed by everyore) 


Type and emount of currency and/or monetary instrument. ‘Veive in US Dollars 
25 (2) CO Goms 

(>) © Currency . . 2 

(c) © Bearer instrument (specify type) PB ............--. - . 
___(@) Total amount (add ines (@), () and (c)) - ia nl - a 
26 if other then United States currency 1s involved, please complete the roliowing. (See instructions) 

a) Currency neme 'b) Count 


Generai—To be Completed by All Travelers, shippers and Recipients 
77 Were you acting es an agent, attorney, of in other capacity for anyone in tina Gurtency of Monetary instrument activity’ 
if “,es,” .‘ease compiste the following: 
(a) Name of person in whose behalf you are acting & _. 
(b) Complete sddress of that person B - 


ic) Business activity, occupation or sior. of that person 
Under penalties of perjury, | declare that | have examined this report ‘end to the best of my knowlede. and belief it is true, correct and complete 


Instructions 


This report is required by Treasury Depart 
ment regulations (31 Code of Federal Reg 


i 


3 et 
i 


iH 


deposit reiatronsmp with the bank 
amounts which the bank may reasonably 


who is not @ citizen or reskient of the 
United States im respect to currency or 


“on secures through the postal 
4 by Common carrier, (5) a com 


in the possession of its passengers (6) @ 
common carrer of goods in respect to 
shipments of currency of monetary in 
struments not declared to be such by 
the shipper, (7) a travelers’ check issuer 
or its agent in respect to the transporte 
ton cf travelers’ checks prior to their 
delivery to selling agents for eventual sale 
to the public. nor by (8) @ person engaged 
as & business in the transportation of 
currenc, monetary instruments and 
other commercial papers with respect to 
the transportation of currency or other 
monetary instruments overland between 
estabiished offices of banks or brokers 
or dealers in securites anc foreign 
persons 


When and Whare to Fite: 

&. Recipients.—Each person who re 
celves currency or other monetary instru 
ments shail file Form ‘790, witrin 30 
days after receipt. with 1 Customs offi 
cer in charge st any port o! ent-y or 
departure or by mail with the Commis 


A.53 
Reverse Side Of Form 4790 


sioner of Customs, Attention: Currency 
Transportation Reports. Washington, 0 C 
20226 


8. Shippers or Mailers —if the cur 
rency or other monetary instrumen’ ‘oes 
not sccompany the person enter | oF 
Geparting the United States. Form 4790 
may be filed by mari on or before the dete 


them shail file Form 4790 at the time of 
entry into the United States or the time 
of departure from the United States with 
the Customs officer in charge at eny Cus 
torns port of entr, of departure 


state or of the United States, 

(2) 4 private bank, 

(3) @ savings and loan association or 
2 Duriding and loan association ovganized 
under the laws of any stete or of the 
United States, 

(4) an insured institution as defined 
in section 401 cf the National Housing 
Act 

(5) @ savings bank, industria! bank or 
other thrift institution 

(6) "redit union orga nized under the 
laws oF state or of the United States. 
and 

(7) any ther orgenizatwn charterec 
under the banking |aws of any sieve and 
subject to the supervision of the bank 
Supervisory euthorities of a state 


2k Co ee) pene RE POE 1) 


Formgn Gaenk—A bank orgenwed 
under foreign lew. or a agency. branch 
oF offica located outside the United States 
of « benk The term does not inctude an 
agent. agency, branch or office within the 


class oF senes or by its terms i divis 
idle into @ class or series of instruments. 
and (4) evidences @ share. participation 
or other interest in property or in an 
enterprise of evidences an obligation oF 
the issuer 


Monetary instruments.—Coimn or cur 
rency of the United States or of any 
other country, travelers’ checks, money 
orders, investment securites in bearer 
form or otherwise im such form that 
ttle thereto passes upon Oeivery, anc 
negotiable mstruments (ercept wa 
house receipts or bills of 1ading) in bearer 
form or otherwise in such form that tite 
thereto passes upon delivery. The term 
oes not include bank checks made pay 
eble to the order of » named person 
which have not been endorsed or which 
bear restrictive endorsements 


Person.—An individual. a corporation 
@ partnersmp. a trust or estate, a cunt 
stoch company, an esseciation @ S$) 1dr 
cote, joint venture. @ «ther unincurpo 
rated organization of group, end ali en 
tides cognizable as lega! personalities 


Special Instructions 


You should complete «uch tine winch 
eppies to you 


Pert ti.——-Line 22. Enter the exact date 
you shipped or received currency or the 
monetary instrument(s) 

Line 23. Check the applicable box and give 
the complete name and address of the 
shipper or reciprent 


Part ti —Line 26. If currency or mone 
ta:y instruments of more than one coun 
try 1s involved, attach @ schedule showing 
each bund, country, and amount 


Motion To Dismiss Under Rule 12(b\2) 


UNITED STATES DISTRICT COURT 


DISTRICT OF VERMONT 


UNITED STATES OF AMERICA 


Criminal No. 75-46 


] 


DELIA AGUILAR SANJUAN 


DEFENDANT'S MOTION TO DISMISS THE 

INFORMATION UNDER RULE 12(b) (2) OF 
THE FEDERAL RULES OF 
CRIMINAL PROCEDURE 


The defendant moves to dismiss the Information 
filed on October 22, 1975 on the ground that said Infor- 
mation when read together with the written claims of 
the Government set forth in its Memorandum dated 
November 22, 1975 in opposition inter alia to de- 
fendant’s motion to suppress does not charge an 
offense under the Bank Secrecy Act of 1970 and the 
regulations enacted pursuant thereto. In support of 
her motion defendant alleges as follows: 


1. The Information charges the defendant with will- 
ful failure to file a report with the Treasury 
Department disclosing certain information required 
by 31 USC §§1101 (a) and 1101 (b); and 31 CFR 
$§103.23(a) and 103.25(b). 


2. This court in footnote 5 on page 23 of its Decision 
dated December 29, 1975 on both the constitutionality 
of the Bank Secrecy Act and on defendant's motion to 
suppress noted that: 


A.55 


Motion To Dismiss Under Rule 12(b)(2) 


“The actual form on which the report is re- 
quired to be made is Form 4790 of the 
Internal Revenue Service of the Treasury De- 
partment, entitled “Report of International 
Transportation of Currency or Monetary In- 
struments.” It is required to be filed with the 
Bureau of Customs. A sample of Form 4790 
was presented to the Court at the hearing on 
October 29, 1975 but was not offered in evi- 
dence. This sample form has now been 
designated Court Exhibit 1 and made part of 
the record for review purposes.” 


3. The Government explicitly states that the crime 
under the Sections of the Act and the regulations set 
forth in the Information occurred (a) on the bus and 
(b) when, on the bus the defendant did not declare the 
monetary instruments to Insp°ctor Johnson.* 


4. The Statute however does not require an oral dec- 
laration. It requires the filing of a report on Form 
4790. Neither the Statute nor the regulations there- 
under make it a crime for the transporter to fail to 
make an oral declaration of the currency. On the con- 
trary even had the defendant made an _ oral 
declaration she would nevertheless have had to fill out 
Form 4790 and thus be subject to the sanctions 
therein. 


It is therefore respectfully submitted that the Infor- 
mation when read together with the claim of the 
Government that the crime occurred when the de- 
fendant failed to declare the currency to Mr. Johnson 
on the bus must be dismissed since it does not set forth 
an offense under the Statute. 


"See, Government's Memorandum, page 4; 


‘... the Government contends that her |Mrs. San 
Juan's] failure to file a report as required by the stat- 
ute took place at the time she did not declare the 
monetary instruments to Inspector Johnson on the bus 
initially.”(Emphasis added). 


Ad 


Motion To Dismiss Under Rude 12(b)( 2) 


OPPOSITION TO DEFENDANT'S MOTION TO DIS- 
MISS THE 
INFORMATION UNDER RULE 12(b\(2) OF 
THE FEDERALRULES OF 
CRIMINAL PROCEDURE 


The United Stetes of America, by ar ' rough Geor- 

F. Cook, United States Attorney. the District 

v« ont, hereby states its response to the motion of 

defendant Delia Aguilar San Juan, to dismiss the In- 

formation pursuant to Rule 12(b\(2) of the Federal 
Rulesv — riminal Procedure. 


Defendant San Juan has moved for dismissal of the 
Infor nation on the ground that the Information fails 
to state an offense under the Bank Secrecy Act of 1970 
and the regulat’ ons enacted thereunder. The Govern- 
ment notes that the defendant has failed in any 
manner indicate how the Information is facially 
invalid. The Government does not believe that de- 
fendant can obtain a pre-trial motion for directed 
verdict without the Court having had an opportunity 
to hear the evidence. This is essentially what de- 
fendant is attempting to do by use of the 
Government's statement of its theory of the case in its 
response to defendant's motion to suppress. 


The Government does rely upon the theory pre- 
viously set out in its memorandum whereupon it 
indicated that the violation took place on the bus at 
the time that the defendant failed te declare the mon- 
etary instruments to Inspector Johnson. The 
Government's position is that at that time de.endant 
San Juan had indicated an intent not to in any man- 
ner file a report of the importation of monetary 
instruments. 


The logic behind the Government's position here 
nad been set forth previously in its memorandum, but 


A.57 


Motion Te Dismiss Under Rule 12(6)(2) 


the Government does not believe the Court is in a posi- 
tion to make a decision on its legal theory pending the 
presentation of evidence. The motion to dismiss the 
Information should be denied. 


A.58 


Excerpts from Transcript of Hearing on 
Motion to Dismiss January 19, 1976 


[8] THE COURT. The Government certainly 
has indicated, as Mr. Gruber has stated, in two 
instances, at this state of the proceeding any- 
way, they believe the offense occurred when 
the defendant failed to make a declaration on 
the bus. There isn’t any question about that, is 
there? 


MR. HUGHES. No, there isn’t, your Honor, 
that is no problem. The Assistant United 
States Attorney has stated that is his concept 
of the case. Defense isn’t surprised by it. If 
they were, then they are not now. If they don’t 
have time to prep. -e for that nagle, the Gov- 
ernment is willing to give them more time. 


MR. GRUBER. IF your Honor has ruled, I should 
like to respectfully request from your Honor permis- 
sion to file a motion for a bill of particulars. I know, 
normally, that should come--- 


THE COURT. Yes, Mr. Gruber. I think we have had 
many motions filed in this matter. The disposition has 
been made of those motions. I think the motion for a 
bill of particulars is untimely, but quite frankly, I 
don’t know what else it could disclose than has been 
disclosed by the Government, and certainly you had 
an opportunity that doesn’t exist in many federal 
criminal cases to determine pretty much what the 
case is going to be, and I think it is untimely. I will 
deny that motion, and that is going to bring us to the 
next question as vo when the matter can be tried. Is 
the Government prepared to go forward? 


[233] 


A.S9 
Admissibility of Government 


Exhibits 


EXCERPTS FROM TRANSCRIPT 
OF MARCH 9-11, 1976 


THE COURT. All right. Ladies and gentle- 
men, it would appear to the Court there are 
some further legal matters that we are guing 
to have to take up out of your presence at this 
time. So we will have to ask you to retire to the 
jury room and try to make it as expeditiously 
as possible. I hope I do better than last time It 


is hard to know. Soif you will go the jury room, 
I will s cay on the bench. 


(The jury left the courtroom at 1:50 p.m.) 
THE COURT. Mr. O'Neill. 


MR. O’NEILL. Your Honor, we would, at 
this time, offer into evidence Exhibits “1” and 
“9” which are the brown paper items. 

THE COURT. Do you have any objection to 
“1” and “2”, Mr. Gruber? 

MR: GRUBER. No. 

THE COURT. Then ‘1” and “2” are 
admitted. 
(Government's Exhibits “1” and “2” 
were received in evidence.) 
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Admissibility of Government Exhibits 


MR. O’ NEILL. Thereafter, your Honor, Ex- 
hibits “3” “go “65° “6,” ©7," 6," “8,” “12” and 
“a0. 


MR. GRUBER. Well, can we take them up 
seriatim, Mr. O’ Neill? 


MR. O’NIILL. Whatever way the Court 
wants [234] to doitis fine with me. 


THE COURT. That might be the easiest 
way; take them up item-by-item. 


MR. GRUBER. I object to “3,” your Honor. 


THE COURT. Let’s hear from Mr. O'Neill 
what he claims for “3”. 


(234] MR. O'NEILL. Your honor, I think we indi- 
cated at this point, that this letter, which the 
Court can see in front of it, refers to a number 
of trips to Canada. We note she was coming 
from Canada, and it notes in there a reference 
“to your American friends”. Following, there- 
after, it notes “that your husband is well- 
known in the United States and in the Phi- 
lippines for his political views and activities . 
This corresponds with Mrs. San Juan’s con- 
cern for her husband in some degree. She 
didn’t say at the border she was afraid for his 
life because of his political views, but that cer- 
tainly was the implication and intimation. It 
says “Please think of a way of accomplishing 
your task with a minimum risk,” suggesting 
there is some secretive operation which is to 
take place. It indicates “If you’ve already sent 
the first amount,” thereby suggesting a send- 
ing of some currency on a previous occasion, 
“you can bide your time now and think of a 
more secure method”. It refers to “the urgent 
needs of our comredes back homg, but we can’t 
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afford to be nonchalant about security either’. 
The testimony was Mrs. San Juan said this 
money was in transit to [235] the Philippines 
to assist people. There is a reference to the em- 
bassy in Canada, and I will come back to that 
in a moment. There are further references to 
Peking Review, and addresses, and matters of 
this sort. 


We don’t claim relevance at this time, other 
than the fact it points out, we suggest, the 
source of the funds in this particular instance. 
Now further, there is reference here ‘‘to mak- 
ing the enemy more alert to your future 
activities, not to mention your previous ones,” 
suggesting a covert operation. 


I can’t say these letters stand totally by 
themselves. They are too inter-related for 


that. If 1 may, I would like to point out one spe- 
cific item on Exhibit Number “9” for 
identification, if I may. 


MR.GRUBER. May I see the exhibit? 


MR. O’ NEILL. As I read this, in agreeing it 
is a subject sentence to a different occasion, it 
says in part, “The first amount has been re- 
ceived,” and goes on to say ‘‘The book of poems 
from A.G. was brought back by our American 
friend”. We have the use of that phrase again, 
and goes on “who delivered the first amount in 
it. A.G. must mention that the first smount to- 
gether with the first amount has. been 
received”. Again, there is reference to dis- 
cussing “with comrades at the embassy and it 
seems best not to make too frequent visits 
here. Therefore, I am taking the rest of the 
amount. A.G. will be sending a |236] comrade 


A.b2 


Admiss/bility of Government Exhibits 


to our place within a few,‘‘--there is an unin- 
telligible word which looks like “place” or 
maybe it is “days”. We don’t claim anything 
for that specific word, meaning a time frame, 
and “She is carrying non-detailed instructions 
about the delivery. Everything will be taken 
care of”’. 


Your Honor, Exhibit “9"" has on the outside 
“Canadian money” in pencil, and was further 
scratched out as to the addressee, meaning it 
wasn’t intended to go through the mail to the | 
Weeks Agency, Inc., Insurance-Real Estate, ' 
Storrs, Connecticut,” which has been testified’ 
this is where Mrs. San Juan is from. 


We think, your Honor, it is somewhat diffi- 
cult to read Exhibit “3” which actually 
postdates it, Exhibit “13”, by itself, since Ex- 
hibit “13” and Exhibit “3” clearly were sent to 
the same person, and we sugyest that Exhibit 
“13” is a reference to Mrs. San Juan and her 
bringing the money down in this particular 
instance. 


THE COURT. What is the date on Exhibit 
was 


MR. O’NEILL. March 5th, your Honor, and, 
of course, the-letter of March 7th, Exhibit “3”, 
clearly indicates that “Bryan” is a female and 
not a male as reference to “your husband is 
well-known in the United States”. There is 
also reference, your Honor, in the letter, if | 
may fu: a moment here, of March 5th, concern- 
ing “Our friends here could not provide us big 
denominations,” and makes reference to “We 
leave [237] it up to you to pick up a part, or all 
of the amount left there according to your con- 
venience”. There is reference again to an 
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“A.G.”, and, specifically, “You will receive to- 
gether with this letter to you seven envelopes 
which are all to be given to A.G. Please man- 
age to deliver these to him safely and 
secretly,” and refers to transmittal of the 
other letter. It makes reference to the letter to 
Selda, which is inciuded within the group of 
letters, and that is the most important one. It 
indicates “Please feel free to use part of the 
amount you pick up there for your travel ex- 
penses. Don’t forget to issue our friends there 
a receipt of how much you will get’. 


In that connection, I ask the Court to refer 
to another document, Item Number “5”, which 
is a receipt that says at the top “$77,500,” and 
says below it, “I have received the amount of 
$70,500” and “$77,500” written in. 


THE COURT. What number is that? 


MR. O'NEILL. Number “5,” your Honor. 
You may recall in one of the letters to Bryan it 
was indicated she could use part of the money 
for her travel expenses, and there is a listing 
of a Sheraton Hotel & Motor Inn, hotels, and 
various items, tax, suppers, room rate and this 
type of thing. 


Also with these items, your Honor, Number 
“6” is a Holiday Inn receipt which, if we had 
gone further on, but not wishing to ask about 
the exhibit, Agent Mercier would indicate he 
had, at one point in time shown to Mrs. San 
Juan, [238] when she had been in Montreal. ad- 
mitted having been there, and that, by the 
way, is in the name of Riverra in the amount 
of $33.21 for the day before Mrs. San Juan was 
in Montreal. This is to say, the day following 
when she left from Canada, and the amount 
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$35.31 also appears on the Sheraton Hotels & 
Motor Inn receipt opposite for a room, thereby 
suggesting she was maintaining an itemized 
list, and the Riverra item was, in fact, hers, 
and for that reason it was listed in her item- 
ization, and, in addition, Exhibits “3” and “13” 
were opened at the time she arrived at the 
port. 


THE COURT. How many letters were there 
in total? 


MR. O'NEILL. Nine. 


THE COURT. Two opened, and seven 
unopened? 


MR. O’ NEILL. That is correct. 


THE COURT. Do you agree that is the testi- 
mony, Mr. Gruber? 


MR. GRUBER. Yes. 


MR. O’ NEILL. One other letter, thereafter, 
was opened. 


THE COURT. At the time they were at the 
customs house, there were two unopened--two 
opened and seven unopened? 


MR. O’ NEILL. That is right. These were the 
two with “Bryan Abbott” on the outside. 


THE COURT. Let me look at “5,” “7,” “8,” 
“9. “12” and “13”. (Handed to the Court) Any- 
thing further, Mr. O’ Neill? 


MR. O’ NEILL. I don’t think so, your Honor, 
other than to state the obvious we believe 
those reflect on the knowledge and willfulness 
which we are required to prove. This suggests 
a clandestine operation and suggests Mrs. San 
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Juan was a courier in this particular instance, 
and we believe it indicates quite clearly she 
had no intention of declaring this meaey in 
this instance and indicates why she was so 
upset on that particular occasion in having 
been apprehended. 


THE COURT. Mr. Gruber, you object to the 
offer. Let me hear your argument. 


MR.GRUBER. I have forgotten them. 
THE COURT. Do you want to look at them? 
MR.GRUBER. Yes. May I? 


THE COURT. You may. (Handed to Mr. 
Gruber) 


MR. GRUBER. If your Honor please, I ob- 
ject to ail of the exhibits offered except “1” 
and “2”, and I think, if my memory serves me, 
those were the bags. 


THE COURT. Yes, I have already admitted 
those, Mr. Gruber. Do you want to tell me why 
you object? 


MR. GRUBER. Yes. If your Honor please, I 
object for several reasons, and the first reason 
is that these matters in the offer, especially 
the letters, are all hearsay. 


As a matter of fact, I object to them further 
on the ground there has been no identification 
who the senders of the letters are. There is a 
name on Exhibit “3,” which I don’t know how 
to pronounce it, but in any event, it is “Sa Re- 
bolusyon”--that appears to be the name--and 
under that there appears to be a penciled sig- 
nature “J.B.” and under that the initials 
bt" eS ad 
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Similarly, with respect to Exhibit “13,” the 
name “Sa Rebolusyon” appears and then the 
initials “J.B.” in the same way as on Exhibit 
66g? 


With respect to Exhibit “9,” the Govern- 
ment, itself, says it is an exhibit. I don’t know 
whether I am quoting correctly, but it appears 
to be completely .«nfusing at the very least, 
and it has, as he indicated, Mr. O'Neill indi- 
cated, “The Weeks Agency, __ Storrs, 
Connecticut’, an insurance company, obvi- 
ously. So that aside from anything else this 
exhibit is totally, I claim, incomprehensible if 
admitted to the jury. I don’t see how they 
could make head nor tail of this. So with re- 
spect to these exhibits, there has been no 
identification of the sender of these letters, if, 
indeed, they were sent. There has been no 
identification of the maker of these letters, 
and it seems to me that--- 


THE COURT. That would be virtually im- 
possible for the Government to establish, 
wouldn’t it, Mr. Gruber, the identity of the 
sender? 


MR. GRUBER. Well, if your Honor please, I 
am now referring you to the hearsay rules re- 
cently enacted; Federal Rules of Evidence in 
effect January 2, 1975, under “Hearsay”. 


THE COURT. Which rule are you referring 


to? 


MR. GRUBER. Rule 804 where the declar- 
ant is unavailable and it defines inavailability, 
none of which are pertinent at this time, and 
then I refer you to Paragraph 5 of that sub- 
paragraph B which reads as follows: “Other 
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exceptions to the hearsay rule. Where the de- 
clarant is unavailable, a statement,‘--and | 
assume this is a statement not specifically cov- 
ered by any of the foregoing exceptions, but 
having equivalent circumstances--’guaran- 
tees of trustworthiness,” and I see no 
indication that these statements have any 
guarantee of trustworthiness as having come 
from---certainly, they have come from an un- 
known individual. What other element of 
trustworthiness, I don’t know. If the Court de- 
termines that the statement is offered as 
evidence of a material fact, be the stutement is 
more probative on the point for which it is of- 
fered than any other evidence which the 
proponent can procure through reasonable ef- 


fort than have the general purpose of these 
rules, all the interests of justice will best be 
served by the admission of the statement into 
evidence. 


However, a statement may not be admitted 
under this exception unless the proponent 
makes known to the ad-242]verse party suf- 
ficiently in advance of the trial, or hearing, 
that provide the adverse party with a fair op- 
portunity to prepare to meet it, his intention 
to offer the statement which the Government 
has done and the particulars of it include the 
name and address of the declarant. 


Now we don’t know whatthe name of the de- 
clarant is at all. There are two names here. 
One is “Sa Rebolusyon” and the other is--- 

MR. O'NEILL. Mr. Gruber, perhaps I can 


save time. The Government is not offering 
those under that exception. 
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THE COURT. What are you offering them 
under? 


MR. O'NEILL. For the most part, these doc- 
uments are not hearsay. They are not offered 
for the truth of the matters asserted within 
them, and the others, specifically for example 
Number “9,” we believe the indication from 
the circumstances is that this is something 
which Mrs. San Juan, herself, had either made 
or adopted. 


One thing I didn’t bring to the Court's at- 
tention and perhaps should have, if I could 
have another moment, if we take this evelope 
and reread it, it says “Storrs, Connecticut” on 
it; go to one side, we | ave writin down on one 
side it appears the reasoning is around other 
materials and numbers on it, and it has Mon- 
treal715, Hartford 542. If we take a bus leaving 
Hartford at 5:42 and thereafter arriving |{243] 
in Montreal at 7:15 in the evening. We will 
have some testimony chat Mrs. San Juan told 
Agent Mercier she left on Friday; she left and 
went to get on a bus to Ottawa leaving 8:30, 
taking roughly three hours arriving in Ottawa 
at roughly 11:20. The slip from Ottawa, the 
Holiday Inn slip, indicates arrival, I believe it 
is, at 12:28 a.m. on the 29th. This would be the 
following day. In other words, a few hours 
later. We, thereafter, have the following night, 
the receipt there in Montreal indicating she 
stayed over that mght. I don’t know if it indi- 
cates the time, but it was some point in the 
afternoon. 


What we sugyest, your Honor, these docu- 
ments are interconnected, and secondly, by 
taking them, Mrs. San Juan adopted them as 


A.69 
Admissibility of Government Exhibits 


her own and they being with her reflect what 
her knowledge and intent was with respect to 
her activity. 


. THE COURT. Well, Mr. Gruber was ad- 
dressing himself only to the point of the letters 
at the moment. 


MR. O'NEILL. We contend the letters 
themselves reflect an adoption by her. One 
their contents; secondly, they are not offered 
specifically for the truth of the matters asser- 
ted, but to show her state of mind and activity 
was in that respect. 


THE COURT. Why do you say she adopted 
them? Merely becsne they were in her 
possession? 


MR. O'NEILL. By virtue of the contents 
[244] themselves would suggest “Bryan Ab 
bott” is Mrs. San Juan, first of all, and 
secondly, these wer: the only two that were 
opened. One of these letters indicated “You 
will have with you seven other sealed letters 
to send,” and there were seven other letters. 
The two addressed to “Bryan Abbott” were 
opened and they refer to picking up the 
amount Mrs. San Juan had. As to the amount, 
there is also a notation on Number “9?” which 
appears to have been written after the two let- 
ters, indicating some material with respect to 
that arnount, or to an amount. 


MR. GRUBER. _If your E.vnor please, the 
Government says that these documents--the 
letters I am referring to --are not offered for 
the truth of the statements contained therein. 
I would like to know, since obviously there are 
many statements in them, there are many 
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statements which don't go to the question of a 
state of mind--which one of the statements 
there are. Unless he knows that, then the com- 
bination of matters that are offered in o ‘der to 
prove a state of mind and those that are not of- 
fered for that purpose, but contain statements 
of fact, is very important since, obviously, the 
jury is not going to be able to distinguish, nor 
do I think that any instruction to this effect 
will enable the jury to separate the fect a 
statement of fact and a statement of a state of 
mind, and it would piace an impossible burden, 
I suggest to your Honor, on the jury 


I also call your Honor’s attention to the 
{245] fact that even though under Rule 403 
headed “Exclusion of relevant evidence on 
grounds of prejudice, confusion, or waste of 
time,” and I read it, si.: “Although relevant 
evidence may be excluded if its probative 
value is substantially outweighed by the dan- 
ger of unfair prejudice, confusion of the issues, 
or misleading the jury, or by considerations of 
undue delay, waste of time, or needless pre 
sentation of cumulative evidence,” which 
doesn’t apply here. 


THE COURT. There is nothing about Rule 
403 that is new; that has been the rule forever, 
as far as | am concerned, but you do claim it is 
prejudicial in addition to the hearsay 
objection? 


MR. GRUBER. Yes. Not only is it preju- 
dicial, sir, but is seems to me it will prevent 
the jury from really iocusing in on the issues 
here and create extraneous issues about what 
happened in Canada, about the Chinese Em 
bassy, about all . rts of things like that, and 
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idence, that they cannot, wi'hout prejudice, 


really find a verdict here either, | might say, oi 
guilt or acquittal. 


Your Honor’s reading of that will indicate 
to you there are many items there that will 
raise questions in the mind of the jury. 


THE COURT. You, apparently, have less 
faith in the ability of the jury to sort these 
things out ‘han the [246] Court has. 


MR. GRUBER. I don’t know whether |! 
should comment on that, sir, but I don’t have 
less faith. I think that, however, when you 
have such evidence presented to a jury, with 
all goodwill and with all attempts to be impar- 
tial, that these matters referred to in the 
letters, especially since they can’t know t 
what point any sentence in the letters refer to 
2 state of mind, or is this true that there was a 
secret, or was it in the ~ Embassy, or 
did she come from where ever sne says, or who 
is “J.B.", or how he is connected with Mrs. San 
Juan. 


THE COURT Mr. Gruber and Mr. O'Neill, I 
am inclit.ed to agree with Mr. Gruber there is 
abundance of extraneous material in these 
particular letters that have no bearing on the 
rather narrow issue in this case, and, certain- 
ly, if I admit them, I intend to advise the jury 
and give them a cautionary instruction they 
are to be considered only as to knowledge and 
intent involved with the offense for which 
Mrs. San Juan is charged in this matter. 


MR. O'NEILL. We understand the Court's 
concern, and we agree with it. Our position is 
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with respect to the materials. They are ex- 
tremely relevant because they reflect this is 9 
matter which had to be kept secret, which 
why the money wasn’t declared in the first 
place. We understand the Court’s concern with 
the other materials, however. 


MR. GRUBER. Sir, on this question I am 
not at all clear, I admit, as to how the Govern- 
ment claims that these are even relevant to 
the state of mind. The question of the state of 
mind has to do with whether or not she did not 
sign the document 4790 on this particular day. 
Let us assume that she did all the things that 
Mr. O’ Neill claims that she went to the embas- 
sy. I don’t know whether he claims that, but 
there is mention of that there, and that this 
was a “secret operation’. '¢ seems to me that 
has no bearing on whether or not she, at the 
time she came to the customs house, did not 
sign that report. The fact that she did not sign 
it, the fact she refused to sign it ‘s not proven 
by the fact that she was in Canada and was 
doing secret work. There is no evidence that 
the secret work was illegal; that she was doing 
anything illegal, and if that is so, I don’t see 
how you connect the secrecy and the refusal to 
sign. 


MR. O’NEILL. Your Honor, for purpose of 
the record, I don’t think I need to go into this 
again, but we made it clear as snow. We filed a 
bill of particulars. The violation, as far as we 
are concerned, took place on the bus. The jury 
is not making a determination that she re- 
fused to sign the form. 


THE COURT. To elaborate more, the Gov- 
ernment has steadfastly insisted the violation 


[248] 
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took place on the bus. In what respect do you 
claim it took place on the bus? 


MR. O’ Neill. We contend the violation took 
place on the bus at the point in time when Mrs. 
San Juan declined to inform the customs in- 
spector she had material with her. She 
indicated she wasn’t filing any type of report. 
She lied about what the material was. Our pos- 
ition is to that point in time. 


THE COURT. This is the only time of the vi- 
olation as far as the Government is concerned? 


MR. O'NEILL. We believe there are vio- 
lations when she declined to sign it inside. 
However, we indicated we are not charging 
her with doing that at this point in time. This 
information is intended to point to the refusal 
on the bus, not refusal inside. We believe she 
can be charged with that, however, but we are 
not charging her with that incident in this 
case. 


THE COURT. Weli, she declared some 
candy; certainly, she was under no obligation 
to declare the letters she was carrying. 


MR. O’NEILL. I don’t believe fiat is true. 
She was asked if she purchased or acquired 
anything outside the United States. If she did, 
she should say “I have some letters with me,” 
and the inspector might have said ‘What are 
they,” and she could have said “From friends”. 


THE COURT. That is pretty farfetched. I 
can’t conceive somebody coming in with a let- 
ter or postcard, or [249] some minor thing like 
that would consider they are under an obli- 
gation to disclose they had letters in their 
possession. I went abroad and received letters 
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from my children and brought them back to 
the United States and when asked to declare 
things, I didn’t declare ‘Oh, yes, I have five 
letters my children sent to me abroad”. If any 
rational reading of the statute requires that it 
does, I plead guilty to the offense. 


MR. O'NEILL. We could bring in customs 
officers with respect to that, but that is not the 
issue before the Court. 


THE COURT. I suppose I would be picked 
up. Aren’t we focusing on the money? 


MR. O'NEILL. Absolutely, your Honor; 
absolutely. 


MR. GRUBER. If that is true, yeur Honor, it 
seems to me that nocrime has beer. comitted. 


THE COURT. I think you are premature on 
that, Mr. Gruber. I am interested only in rul- 
ing on the admissibility of the offered exhibits. 
I would like tosee “9,” if I may. 


MR. MURDOCH. I believe that is the Form 
4790. 


THE COURT. That is admitted. 


MR. MURDOCH. Did you wish to see other 
exhibits other than ‘9’? 


THE COURT. No, just “9”. (Handed to the 
Court) Well, it is the Court’s intention at the 
present time to admit all of the exhibits with 
the exeption of “9”. The defendant, of course, 
will have an exception. The Court also intends 
to give a cautionary instruction these bear 
only on the question of knowledge and intent, 
and that the defendant is charged only with 
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the failure to report and that the jury should 
keep this in mind in connection with these 
exhibits. 


I understa..d, Mr. O’ Neill, you are offering 
“9” for two different purposes, is that correct? 


MR. O’ NEILL. We are, basically, » iggesting 
that the card itself suggests the information 
on there, together where it is from originally, 
suggests was made out by Mrs. San Juan, but 
further, in her purse--- 


THE COURT. It doesn’t make an awful lot 
of sense to me. I think it would be open to spec- 
ulation by the jury, and certainly on the 
present state of the evidence I will exclude 
“9”. There may come a time, depending on cir- 
cumstances, where you might ‘vish to reoffer 


it, and if you do, of course, you may do so. 


MR. O’ NEILL. So I am clear, the exclusion 
is based on the comprehensibility of the mate- 
rial on the rear of it, basically? 


THE COURT. Well, I would say comprehen- 
sibility and in content, and I think it would be 
more prejudicial than [251] probative, and I 
think I have in my discretion the authority to 
exclude it on that basis. So, “9” is excluded. 


MR. GRUBER. May I, your Honor, ask that 
the exhibits that you have, the two letters 
that you have admitted be excised in such a 
way as to eliminate those sentences or items 
there that have, quite clearly, nothing to do 
with the question of intent or willfulness? 


THE COURT. What do you say as to that, 
Mr. O'Neill? 
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MR. O'NEILL. Your Honor, I would like to 
know which paragraphs Mr. Gruber is re- 
ferring to, first of all. 


THE COURT. Do you have intention of 
reading these letters now? 


MR. O’ NEILL. Not at this time 


THE COURT. Can you do it at recess, and 
counsel can agree to the portions to be deleted, 
and in this instance, perhaps it would not be to 
strike them out in their entirety but cover 
them up in some way and offer the photostatic 
copies with the portions deleted, if counsel can 
agree. I would just as suun get going with the 
testimony and let counsel look at them during 
recess, if that is a feasible solution as far as 
your case is concerned, Mr. O’ Neill. 


MR. O'NEILL. No problem, your Honor. 
The only difficulty is I had planned in con- 
nection with Mr. Mercier’s testimony to 
introduce them, and if at a point in time [252] 
we resolve this, if the Court can indicate these 
were admitted at the time of Mr. Mercier’s tes- 
timony after allowing us to read them into 
evidence. 


THE COURT. Fine. I want to keep on going, 
if it works out that way. 
MR. O’ Neill. If we can, your Honor. 


THE COURT. Then can we bring in the jury 
at this point? 

MR. O'NEILL. As far as we are concerned, 
your Honor. 


THE COURT. All right. 


(The jury entered the courtroom at 2:30 p.m.) 
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MR. O’ NEILL. May we approach the bench 
for a second? 


THE COURT. Yes. 
(At the bench) 


MR. O'NEILL. Your donor, I realize the 
Court does not anticipate indicating to the 
jury at this point in time a number of exhibits 
were admitted, specifically the letters. Could 
the Court indicate, however, that the two 
hotel slips, Numbers “6” and “7° and also 
Numbers “5” and “8”, the Laurentian Hotel. 
fh thers, I think, were admitted. 


THE COURT. Yes, I will advise the jury of 
that at this time. 


MR. GRUBER. Are you going to offer these 
into» ‘idence? 


THE COURT. They are admitted. 
MR.GRUBER. They have been? 
THE COURT. Yes. 

MR. GRUBER. I see. 


(End of discussion at the bench) 
THE COURT. Government's Exhibits ‘'5,” 
“6." “7” and “8” are admitted. 
(Government's Exhibits “5,” “6,” “7,” and “8” 
were received in evidence.) 
MR. GRUBER. Exception. 


THE COURT. You don’t need to. We have 
thatin mind. . 
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, OF MARCH 9-11, 1976 


THE COURT. All right, Mr. Gruber, you 
may make your motion. 


MR. GRUBER. If it please the Court. At this 
time I move for acquittal on grounds, which I 
will go into in greater detail in a moment, that 
the Government has failed to establish its case 
beyond a reasonable doubt, and further, that 
the violation of w ich Mrs. San Juan is ac- 
cused is not a vic ation under the statute 
under which she is accused; namely, Title 18-- 
Title 31, 1 am sorry. 


THE COURT. We will have it in mind. You 
don’t need to make specific reference to it. 


MR. GRUBER. I would like to discuss the 
second part of my argument first, if I may--the 
part I mentioned second. The Government has 
taken the position that the violation by Mrs. 
San Juan occurred on the bus. As I read the 
statute, the statute does not make criminal a 
failure to make a declaration on the bus. The 
statute is clear that there must be a written 
report filed containing certain information, all 
of which is outlined in the statute. 


It seems to me what the Government has 
done in this case is to confuse the requirement 
of this statute under which the defendant 
stands informed with the requirements of the 
customs regulations and laws. But, even if we 
assume that they are proceedings--and it 
seems to me they are--under the customs regu- 
lations, that there is no violation even of the 
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24] customs regulations because I have been 
unable to find out--I have been unable to find 
any regulation, any customs regulation, which 
says that when you bring in money above a 
certain amount, it has to be declared. 


There is a question or oral declarations as 
to merchandise brought in, as to material 
brought in, but there is none about mon»y. 
Certainly, none about money over $5,000, ar 4, 
of course, the purpose of the regulations of tl 2 
customs regulations is to find out whether 
there is contraband, or whether there are du- 
tiable goods. 


Now, somehow, the Government seems to 
have a theory that it is under the customs reg- 
ulations that this defendant stands accused, 
but I see nothing in those regulations that 
would justify that. But, of course, your Honor 
knows she hasn’t been charged under the cus- 
toms regulations. She has been charged under 
the Bank Secrecy Act, and under that Act, itis 
10 violatior for her to say nothing about the 
money that she brought in. It is no violation 
even if she doesn’t make a report, unless she 
does it willfully. 


So, on that ground alone, it seems to me 
with the position that Mr. O’ Neill took before 
your Honor, and as I have previously argued 
at other times, the position the Government 
has taken in its briefs and memoranda asser- 
ting that the violation occurred on the bus, I 
think on that ground alone [295] that the de- 
fendant is entitled to an acquittal. 


The second ground that I urge upon your 
Honor is that the willfullness here required by 
the statute has not been proved beyond a rea- 
sonable doubt. The evidence that has come in 
to date shows clearly that Mrs. San Juan 


A.80 


Defendant's Motion for Acquittal 


didn’t know what to do about the report. The 
evidence shows that she didn’t know about the 
reporting requirement when she came in on 
the bus, and the first time that she learned 
about the requirement was when she was ad- 
vised of it in the inspectors’ room. Her 
knowledge of the law, up until that point, was 
nil. Thereupon, the report was presented to 
her, and the evidence introduced by the Gov- 
ernment is, I submit, conclusive that she 
didn’t know what to do about the report. It 
was never explained to her. 


The report, as your Honor knows, in Ques- 
tion 27 has *ertain statements in it, or certain 
words in it that are, obviously, nothing that a 
layman who knows nothing about the law can 
just go ahead and sign. It isn’t like the regular 
customs delaration where you are asked what 


goods did you bring in, what you paid for it, 
and so forth. Here, she is asked whether she 
brought in money, brought this money in as an 
agent, or an attorney, or in any other capacity. 


Now the testimony is that she says she 
didn’t know who gave her the money. Now 
under those conditions, it seems to me she 
very well might say, “I don’t understand this,” 
[296] which, in effect, is what she did say; 
might very well say, “l want a lawyer to clari- 
fy this for me,” and at the very least, “I want 
to talk to my husband and maybe he can help 
me out”. I think a reading of Form 4790 itself 
shows that any person who is required under 
pains of periury to sign such a statement 
would very well hesitate about what she is 
signing. 


Now, of course, we have the issue on the 
issue of willfullness. What the Government 
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has introduced on this issue in the form of let- 
ters. Your Honor has read the letters, has seen 
the letters. There is no proof that even if there 
was dealings between Mrs. San Juan and some 
people in Canada that there was anything evil 
in what she was doing; that there was any- 
thing wrong with what she was doing. The fact 
that she might not want to disclose with whom 
she was talking is no indication that she 

vasn’t confused. She did not understand what 
she had to sign. If she understood what she 
had to sign, then I can understand the re- 
lationship between what happened in Canada 
and what happened in the inspectors’ room, 
but she didn’t understand what she had to 
sign. Those words are not clear, and they are 
not clear, I must confess, that as an attorney I 
am not sure what those words mean, and, inci- 
dentally, your Honor, the statute talks in 
slightly different language. 


The statute talks about acting as a prin- 
cipal, or bailee, or agent. I think those are the 
words of the statute. [297] Now those words, 
and the statute says that the form has to indi- 
‘ate in what capacity a person brings money 
in. The form doesn’t ask the questions in ex- 
actly that way. It says; it says “in what 
capacity--agent, attorney, or in any other 
capacity”. 


Now it seems to me before she can be con- 
victed of this crime, it has to be shown first, 
beyond a reasonable doubt, that she brought it 
in as a principal, or as a bailee, or as an agent, 
because if the Government does not show 
that she brought that money in in those capac- 
ities, then I think that there must be an 
acquittal in this case. For that reason, | ask 
for such a judgment. 


A.B2 
Defendant's Motion for Acquittal 
THE COURT. Mr. O'Neill. 


MR. O'NEILL. Your Honor, the Statute in 
question here, 31 United States Code, Section 
1101, states in Part (b), where it is required, as 
does Part (a), but Part (b) indicates that 
the“reports required under this section shall 
be filed at such time and places, and may con- 
tain such of the following information, and file 
additional information in such form and in 
such detail as the secretary may require.” | 
think the statute further states the ‘“secre- 
tary” is the Secretary of the Treasury. 


Then, your Honor, going to Title 31 of the 
Code of Federa! Regulations, Section 103.23(a), 
“Each person who physically transports, 
mails, or ships, or causes to be [298] physically 
transported, mailed, or shipped, currency or 
other monetary instruments in an aggregate 
amount exceeding $5,000 on any one occasion 
from the United States, out or into the United 
States from any place outside the United 
States, shall make a report thereof”. 


Section 103.25(b) indicates, “Reports re- 
quired to be filed by Section 103.23(a) shall be 
filed at the time of entry into the United 
States, or at the time of departure’’--if there 
was a dep*~ture--‘unless otherwise directed 
or permitted by the Commissioner of Cus- 
toms’. Our focus there, your Honor, is “shall 
be filed at the time of entry into the United 
States’. 


Your Honor, any regulation, or statute, ob- 
viously, must be read in a common sense 
manner. Now we don’t suggest that one who 
travels across the border in either © vehicle or 
a bus, and gets one foot inside the United 
States and not yet filed a report, because the 
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customs house is twe hundred yards up the 
road, committed a violation. What we suggest 
is that when an individual comes up to the 
port of entry, makes a declaration to the offi- 
cer, and when they are done with that, the 
officer has not, in some way, indicated the 
presence of monetary instruments, or a desire 
to fill out a report, or a request for an oppor- 
tunity to go inside, and in some manner make 
out a report, or raise some question with re- 
spect to that, they have, at that time, violated 
the law. [299] Otherwise, the statute would be 
virtually unenforceable in most respects. It 
would require anyone found with monetary in- 
struments be given a_ report and an 
opportunity to complete it. It would negate the 
statute if one were not allowed that 
opportunity. 


We are suggesting, on the bus, when Mrs. 
San Juan was asked by Mr. Johnson the ques- 
tions, and when he left her, as far as she knew 
he was the last United States Government of- 
ficial she was going to deal with--he didn’t say 
anything about coming back or going inside-- 
she raised no questions about it, and we say at 
that pointin time the violation was complete. 


Now with respect to the aspects of will- 
fullness on the part of Mrs. San Juan--- 


THE COURT. Just a minute. Mr. Gruber 
seems to indicate that there is no requirement 
of any declaration at that particular time. 

MR. O'NEILL. Your Honor, there is no re- 
quirement within the statute that it be 
declared per se. 

THE COURT. Is there a requirement that 
other merchandise and goods, and so forth, be 
declared? 
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MR. O'NEILL. Your Honor, if 1 may quote 
for a moment from Section 148.11 of Title 19 of 
C.F.R., “All articles brought into the United 
States by any individual shall be declared toa 
customs officer at the port of first arrival in 
[300] the United States, or a conveyance en- 
route to the United States in which a customs 
officer is assigned for that purpose, or a pre- 
clearance”. I think “the first place” is 
applicable here. 


THE COURT. Which one are you reading 
from? 


MR. O'NEILL. This is Section 148.11, your 
Honor, specific requirement that the items be 
declared. 


THE COURT. Of course, the statute in 
question doesn’t provide that the individual 
who might have money in their possession in 
the amount of $5,000, shall declare it and file a 
report. It just indicates, file a report. How is 
that supposed to be implemented anyway, in 
your judgment? 


MR. O'NEILL. Our judgment is you can’t 
certainly punish an individual who, when the 
customs officer came up, said, “I haven't filed 
a report. Can I get one?” 


THE COURT. Suppose a person didn't know 
they were supposed to file a report when they 
had money and just left the United States for 
an extended trip and ended up with about 
$6,000 and had it jn their wallet as they came 
across the border, what do you say under 
those circumstances? 
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MR. O NEILL. Your Honor, I think the par- 
ticular circums ance would be very important. 
If I can elaborate on that for a moment, if the 
customs inspector used the phrase “Do you 
have anything to declare’’--which is a very 
poor phrase as it has so many points under it-- 
if the person, in hearing [301] the ques‘ >on 
didn’t think it meant money, honestly fel. .n 
good faith it didn’t mean that, he is not re- 
quired to declare it per se, there is no violation 
even if he didn’t file a report, because he 
honestly didn’t willfully fail to file the report, 
but if the individual, under the term “declara- 
tion”, cr in this instance, purchased or 
acquired anything under the declaration pur- 
pose, or acquired anything, and he said, “No, 
nothing,” knowing he had something, then we 
think, your Honor, he has shown a deliberate 
disregard for what the law might be by his 
conduct. He is suggesting that he realizes that 
his actions are illegal. It is not necessary, we 
submit, that the individual understand that 
there is a statute specifically prohibiting this. 
The individual may think he simply must de- 
clare it and think it is not applicable. He may 
not know this, but if he has an indication of 
what he is doing is illegal, is what we are 
suggesting 


THE COURT. You are saying there has to 
be, on the part of the individual, the intent not 
to declare it? 

MR. O'NEILL. Intent not » make it known 
to the customs inspector. 


THE COURT. All right, make it known. 


MR. O'NEILL. In some respects, if the indi- 
vidual honestly didn’t believe he had to tell 


[302] 


Detendant’s Motion for Acquiti«l 


him about it, for some reason, I think it raises 
serious questions as to whether it could be a 
violation, bec: use the statute says “willfully”. 


With respect to willfullness, we submit 
there is more than ample evidence of will- 
fullness here. As indicated by the lie in the 
declaration as to the contents of the packages, 
we submit, is a false attempt to make it appear 
that Mrs. San Juan was surprised by the 
money in the packages, when the evidence, 
thereafter, clearly indicated she was aware of 
it and was transporting it into the United 
States. 


We further suggest, your Honor, that Mrs. 
San Juan was, in fact, the principal and agent 
both, and we submit under the transmittal of 
the envelopes this Court could find she had 
knowledge of the contents of those letters, or a 
reasonable individual could, perhaps I should 
say, should nave knowledge of those. The let- 
ters suggest the secret method of conveyance 
which would lead her not to declare the 
money. We believe there has been no evidence 
whatsoever that she was unaware of the re- 
quirement of this law. The evidence strongly 
suggests sie knew what she was doing was il- 
legal; that she knew of the currency reporting 
statute. 


The Government argues, under the circum- 
stances, in all probability she did. We can’t 
look into her mind, but as to whether or not 
she knew definitely, we can’t say. We believe 
her actions indicate she knew her conduct was 
illegal. 
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There has been a lot of testimony concern- 
ing Mrs. San Juan inside and the form. We 
presented that testimony, basically, for two 
reasons. One, to reflect upon her knowledge 
{[303] and intent at the time she was on the 
bus. We believe her actions reflected this and 
her willingness to make it known and seek to 
file a report on the bus. Also, your Honor, for 
purposes of completeness; we didn’t make it 
wisn to appear we are hiding something. We 
believe the evidence clearly suggests not that 
Mrs. San Juan did not understand the report, 
she didn’t want to file it. She did not wish to 
put in that information at no time--other than 
for the question of the paekages on the bus-- 
which indicates a desire not to fillit out. 


She did not ask the meaning of any terms, 
or assistance, or anything of this nature, and 
we submit the Government nas made out its 
case on the basis of whatis shown here. 


MR. GRUBER. May I just reply, briefly, on 
the question of the statute? 


THE COURT. We have given cow sel the 
opportunity to prepare their closing argu- 
ments anyway, and normally, you wouldn't get 
a chance to rebut the Government, but, yes, 
we will let you. 


MR. GRUBER. May ! jus; vest that, as 
your Honor, of course, know ‘his s the crim- 
inal statute. If Congress wan . to say that 
this has to be done, that there has to be an oral 
declaration, it could very well have done it. It 
did not. It said that a report has to be filed; if a 
report is not willfully filed, there is a violation. 
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Any attempt to try to analyze the congress- 
ional intent, in terms of the statute, by saying 
chat Congress must have intended that an 
oral declaration has to be made on the bus, is 
simply not in the statute, or, as far as I can 
tell, in the hearings. They wanted a report. 
One of the reasons they wanted a report, too, 
is that they wanted to turn it over to the In- 
ternal Revenue Service. 


What can you do about an oral declaration? 
You can’t do anything about it, and, as a mat- 
ter of fact, it can be so easily denied. Suppose 
Mrs. San Juan had said, ‘Yes, I have $5,000,” 
and the inspector said‘*She never told me 
that,’ what would be the situation at that 
time? 


THE COURT. I don’t follow you on that 


argument. 


MR. GRUBER. Perhaps, I am not clear, but 
in any event what I mean is, suppose let us as- 
sume that the statute means--which it does 
not mean--that an oral declaration has to be 
filed on the bus. Suppose Mrs. San Juan, or 
someone else, had told the inspector, “I have 
$5,000; I have more than $5,000,” and then the 
inspector leaves the bus. Then some issue aris- 
es as to whether or not she did not file a 
report, and the inspector testifies on the 
stand, in court, that, “No, she never told me 
that’. So, it is an issue that could be one of im- 
possibility of proof, unless you say that one of 
the people was lying, ana that isn’t what the 
statute |305] means. The reason they wanted a 
report is under pains of perjury. They would 
have your statement and not make the vio- 
lation on the bus. If there is some problem 
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about whether or not the revelation of money 
in the report or in the bus can best be accom- 
plished by an oral declaration, Congress would 
have said so, but Congress, obviously, didn’t 
want to Say So. 


As a matter of fact, the whole Bank Secrecy 
Act is a reporting statute. It is a reporting 
statute, as the Supreme Court has said. 


TH™ COURT. Assuming for purposes of this 
discussion that Mrs. San Juan was in violation 
of the statute when she failed to state she had 
in her possession more than $5,000, then the 
Court is satisfied, at this juncture, there is suf- 
ficient evidence to go, to let the question go to 
the jury as far as willfullness is concerned. We 
think there is sufficient evidence for the jury 
to determine that question, and, of course, 
they would have to determine the issue of will- 
fullness beyond a reasonable doubt. 


Now I will be perfectly frank to admit to 
you I have, at the present time, some difficulty 
with this statute, and what is actually re- 
quired when somebody comes into the country, 
and I am going to want to consider that over 
the evening, and I will make my ruling in the 
morning on this point. I do agree with you, it is 
less than clear, and I guess we can’t fault Con- 
gress in their wisdom for passing it in this 
[306] form, but I do have some reservations, 
and I do have some problems as far as that is 
concerned. 


Anything further at this time, Mr. O’ Neill? 


MR. O'NEILL. Your Honor, if I can make a 
brief point. Your Honor, if we look at the situ- 
ation here in this matter, “Didn’t Mrs. San 
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Juan file a report at the point in time when 
she dealt with the customs inspector on the 
bus, did she file a report,” the answer is, “No’’. 


THE COURT. 1.:4t is too simple: that is not 
realistic. If she said, “I have $5,000,” and he 
didn’t have a form to give her, he would have 
to go off and get one. She is not obligated to 
come in with a form clencned in her hand, and 


._ 


if she had $5,000 it is anticipated Mr. Johnson 
would have to go to the customs station and 
bring it back, and you can’t charge her with 
the responsibility of not having a completed 
form when he poses the question, can you? 


MR. O'NEILL. We are not suggesting that 
at all. The statute says, in keeping with the 
regulation, “shall file a report at the time of 
entry”. 


THE COURT. I understand what the stat- 
ute says, as far as that is concerned. I have 
some problems, Mr. O'Neill. I have to resolve 
them myself. Counsel have been helpful, but | 
will have to resolve them myself, and I will let 
counsel know in the morning. We have asked 
the jury to come back at 9:30. I will ask counsel 
to be here at nine o'clock [307] so w: can dis- 
pos - of this prior to the time we get the jury in, 
and I understand at the moment, Mr. Gruber, 
you haven’t made a determination as to 
whether you will present additional evidence 
or not. 


MR.GRUBER. Yes. 


THE COURT. Assuming you don’t, and as- 
suming I do not rule in your favor, then we 
will proceed immediately to argument. 
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MR. GRUBER. Very well, sir. 
THE COURT. We'll stand in recess. 


(Court recessed at 4:35 p.m.) 


(March 11, 1976; 9:10 a.m. in the courtroom 
witnout the jury.) 


THE COURT. The Court has given consid- 
erable thought to defendant's motion for 
acquittal, and as I indicated last night, I con- 
sider it a close question. But, I am satisfied 
upon reflection that the defendant's failure to 
advise the customs officer, on the bus, that she 
was carrying currency in excess of $5,000, 
from the fact the jury could determine beyond 
a reasonable doubt that the defendant had the 
requisite intent not to file the required report, 
and this being the case, the Court now denies 
the motion for that reason and additional rea- 
sons discussed last evening. 


Now, Mr. Gruber, have you decided whether 
or not vou are going to putin any evidence? 
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REQUEST NO.3 


In order to find the Defendant guilty of the charge 
as set forth in the information, the Government must 
establish each of the following elements beyond a rea- 
sonable doubt: 1) that the Defendant as principal, 
agent, or bailee; 2) knowingly; 3) transported; 4) mon- 
etary instruments; 5) exceeding $5,000; 6) from any 
place outside the United States into the United 
States; 7) and willfully failed to file a written report 
containing the following information: 


a) The legal capacity in which the person filing the 
ceport is acting with respect to the monetary instru- 
ments transported; 


b) The origin, destination, and route of the trans- 
portation; 


c) Where the monetary instruments are not legal- 
ly and beneficially owned by the person transporting 
the same, or are transported for any purpose other 
than the use in his own behalf of the person trans- 
porting the same, the identities of the person from 
whom the monetary instruments are received, or to 
whom they are to be delivered, or both; 


d) The amounts and types of monetary instru- 
ments transported 


I charge you thatif you find that the Defendant was 
not a principal, agent, or bailee, beyond a reasonable 
doubt, then you must acquit her. I further charge you 
that if you find that she was not transporting the 
money at the time she was asked to sign Form 4790 by 
the Government agents, as I will define the word 
“transport”, then you must acquit the Defendant of 
the charge against her. 


“Transport” means to carry or convey or to carry 
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from one place to another. If you find from the evi- 
dence that the money was seized from her or from her 
contro! in the Custom house, that from that point on 
she did not transport aay money or monetary instru- 
ments, then you must find the Defendant not guilty 
because she was not, under the statute and regu- 
lations, required to file a report. 
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REG UEST NO. 6 
WILLFULLNESS 


One of the essential elements of the offense charged 
is that the Defendant willfully faiied to file a particu- 
lar written report. I instruct you that willful failure is 
one which is voluntary, purposeful, deliberate, and in- 
tentional, as opposed to one which is accidental, 
inadvertent, or careless, and in short the element of 
willfullness as used in this statute involves a specific 
wrongful intent; namely, actual knowledge of the exis- 
tence of a legal obligation and the evil motive to evade 
that obligation, and if you cannot find that, anything 
less would be considered to be either a mistake or in- 
advertence, or carelessness. L’.S. v Murdock, 290 US. 
389 (1933); U.S. v Platt, 485 F.2d. 789 (2nd Cir., 1970); 
U.S. v Bishop, 412 U.S. 346 (1973). Unless you find be- 
yond a reasonable doubt that the Defendant acted 
willfully as I have just charged you, then you must ac- 
quit her. 
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TRANSCRIPT OF HEARING OF MARCH 9-11, 1976 
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[347] THE COURT. We'll proc ed to charge the 
jury. 
DEPUTY CLERK CURRAN. The Crier will make 
proclamation for strict silence while the Court delivers 
the charge to the jury. 


(The proclamation was duly given by Law 
Clerk Spencer Knapp.) 
THE COURT. Ladies and gentlemen. ! am going to 
appoint Mrs. Audette as your foreman, forelady, or 
foreperson. 


* * * 


This case is a criminal proceeding brought by the 


United States against Delia Aguilar San Juan, the de- 
fendant. The Government commenced this proceeding 
by an information which charges that on or about 
March 30, 1975, the defendant, at Highgate Springs, 
Vermont, did unlawfully, willfully and knowingly 
transport and cause to be transported into the District 
of Vermont, from Canada, monetary instruments in 
the approximate amount of $77,500 and did willfully 
fail to file a report in accordance with Title 31, United 
States Code, Section 1101(b); in violation of Title 31, 
United States Code, Sections 1058 and 1101(a) and 
Title 31, Code of Federal Regulations, [348] Sections 
103.23(a) and 103.25(b). 


Your verdict should not be influenced by the fact 
that the defendant was charged with this offense by 
an information filed by the United States Attorney. 
An information is merely a formal procedural method 
of accusing the defendant of a crime preliminary to 
trial. Therefore, the information is not evidence of any 
kind against the defendant, and does not create any 
presumption or permit any inference of the de- 
fendant’s guilt. 


A. 
Charge toJury 


The defendant has pleaded not guilty to the charge 
in the information. You have been chosen and sworn 
as jurors in this case to determine the issues of fact 
presented by the allegations of the information and 
the denial made by the not guilty plea of the de- 
fendant. You are to perform this duty without bias or 
prejudice to any party. 


You have observed that the defendant did not take 
the stand to testify in her own behalf. She had a con- 
stitutional right not to do so. One of the highest 
constitutional safeguards in our system of criminal 
justice is that a defendant is not obliged to testiiy or to 
produce evidence in her own behalf, and she may not 
be called as a witness by the prosecution or compelled 
to give evidence against herself. The exercise by a de- 
fendant of her rignt not to testify raises no 
presumption of guilt and permits no unfavorable in- 
ference of any kind to be drawn. In determining the 
defendant’s guilt [849] or innocence of a crime 
charged, you are not to consider in any manner what- 
soever, the failure of the defendant to testify as a 
witness or to produce evidence in her own behalf. 


The law presumes a defendant to be innocent of a 
crime with which she is charged. This presumption of 
innocence continues throughout the trial down to the 
time in the jury room, if that time does arrive, when 
you are satisfied from all the evidence, beyond a rea- 
sonable doubt, that the defendant is guilty of tie 
crime charged. The law permits nothing but legal evi- 
dence presented before this jury to be considered in 
support of the charge against the accused. So, the pre- 
sumption of innocence alone is sufficient to acquit the 
defendant, unless you are satisfied beyond a reason- 
able doubt of the guilt of the defendant from all of the 
evidence in the case. 


You have seen and heard the evidence produced in 
this trial, and it is the sole province of the jury to de- 
termine the facts of this case. But first, I would like to 
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call to your attention certain guides by which you are 
to evaluate the evidence. 


The burden of proof is on the Government to prove 
each element of the charges against the defendant be- 
yond a reasonable doubt. You cannot find the 
defendant guilty u~less you determine that the Gov- 
ernment has e. isned, by the evidence, each and 
every essential e:ement of tie crime charged against 
her beyond a reasonable doubt. However, to support a 
[350] verdict of guilty, you need not find every fact be- 
yond a reasonable doubt. You need only find that the 
crime charged has been proven beyond a reasonable 
doubt from all of the evidence in the case. 


A reasonable doubt is a fair doubt based upon rea- 
son and common sense and arising from the state of 
the evidence. By proof beyond a reasonable doubt, you 


are not to understand that all doubt is to be excluded. 

is rarely possible to prove anything to an absolute 
certainty. A reasonab! doubt means substantial 
doubt such as would make an honest and sensible and 
fair-minded person hesitate to act in a serious and im- 
portant matter wherein ascertainment of the truth 
was conscientiously being sought. 


A reasonable doubt inay arise not only from the evi- 
dence produced, but from a lack of evidence. I stress to 
you again that the law never imposes upon a de- 
fendant in a criminal case the burden or duty of 
producing any evidence and, since the burden is al- 

yays upon the Government to prove the accused 
guilty by proving beyond a reasonable doubt every es- 
sential element of the crime charged, the defendant 
has the right to rely upon a failur of the prosecution to 
establish such proof. The defendant may also rely 
upon evidence brought out on cross examination of 
witnesses for the Government. 


If, after impartial consideration of all the evidence, 
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you can candidly say that you are not satisfied of [351] 
the guilt of the defendant beyond a reasonable doubt, 
you should find the defendant not guilty. Conversely, 
if you are satisfied of her guilt beyond a reasonable 
doubt, you should find the defendant guilty. 


There are two types of evidence which a jury may 
consider in determining whether or not the defendant 
is guilty as charged. One is direct evidence, such as the 
testimony of an eye witness. the other is circum- 
stantial evidence, which consists of proof of a chain of 
circumstances from which a conclusion regarding es- 
sential facts in the case may logically be drawn. 
hewardless of the nature of the evidence, the law re- 
qu. es that before convicting the defendant, the jury 
must be satisfied of the defendant's guilt beyond a 
reasonable doubt from all of the evidence in the case. 
On the other hand, if all of the evidence in the case 
satisfies you beyond a reasonable doubt of the de- 
fendant’s guilt, you should find her guilty. 


Circumstantial evidence is legal and proper for you 
to consider, and you may convict the defendant upon 
this class of evidence alone if you are persuaded be- 
yond a reasonable doubt of her guilt to do so. However, 
the circumstances must be such as will lead the guard- 
ed discretion of a just and reasonable man to the 
con’ sion that the crime charged has been committed 
ar that the defendantis guilty of its commission. 


Any testimony which has been excluded or [352] 
which has been stricken from the record ‘s not evi- 
dence in the case. and you will entirely disregard it in 
arriving at your verdict. Likewise, the arguments of 
the attorneys and any statements which they made in 
their arguments are not evidence and will not be con- 
sidered as evidence by you. You will render your 
verdict only from the evidence in the case which con- 
sists of the sworn testimony of the witnesses and all 
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exhibits which have been received in evidence. It is 
your recollection of the witnesses’ testimony and not 
the attorneys’ statements as to what that testimony 
was which shall control you in reaching your decision. 
But, in your consideration of the evidence, you are not 
limited to the bald statements of the witnesses. On the 
contrary, you are permittea to draw, from facts which 
have been proved, such reasonable inferences as are 
justified in the light of your own experience. 


If you feel that witnesses differed as to what the 
“acts were, it is generally better to reconcile the con- 
flicting testimony, if you reasonably can, upon the 
theory that all of the witnesses inte:.ded to tell the 
truth; but if you cannot so reconcile the testimony, 
then you must determine, from all the evidene  vefore 
you, which of the witnesses is entitled to the greater 
credit. 


The credibility of the witnesses and the weight to 
be. given their testimony are questions entirely for 
your determination. The law is that you are not bound 
to give [353] the same weight, the same credit, or have 
the same faith in the testimony of each witness, but 
you should give their testimony just such weight, just 
such credit, and have’ just such faith in it that you 
think it is fairly entitled to receive. Consider the ap- 
pearance of the witnesses on the stand; their candor 
or lack of candor; their feelings or bias, if any; their in- 
terest in the result of the trial, and the reasonableness 
of the testimony they gave. You should believe 
much or as little of the testimony of each witness 
you think is proper. 


If you find that any of the witnesses in tilis action 
who are not parties made statements outside of court 
inconsistent with their testimony in court as to the 
facts involved in this case, you may consider these in- 
consistent statements only for the purpose of 
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impeachment of the witness, or evaluating his, or her, 
credibility and not for the purpose of showing the 
same to be true. 


The information in this case charges a violation of 
31 United States Code, Sections 1101(a) and 1058, and 
31 Code of Federal Regulations, Section 103.23(a) and 
103.25(b). Seetion 1101(a) of Title 31 of the United 
States Code provides in pertinent part that whoever 
knowingly transports or causes to be transported 
monetary instruments to any place within the United 
States from or through any place outside the United 
States in an amount exceeding $5,000 on any one [354] 
occasion shall file a report in accordance with Sub- 
section (b) of Section 1101. Subsection (b) of Section 
1101 provides that the reports required to be filed by 
Subsection (a) shall be filed at such times and places, 
and may contain such informati n, in such form, and 


in such detail as the Secretary o. the Treasury may 
require. 


Sections 103.23(a) and 103.25(b) of Title 31 of the 
Code of Federal Regulations are regulations pro- 
mulgated by the Secretary of the Treasury. Section 
103.23(a) provides in relevant part as follows: Each 
person who physically transports or causes to be phys- 
ically transported, currency or other monetary 
instruments in an aggregate amount exceeding $5,000 
on any one occasion into the United States from any 
place outside the United States, shall make a report 
thereof. 


Section 103.25(b) of Title 31 of the Code of Federal 
Reyulations provides in relevant part as follows: Re- 
ports required to be filed by Section 103.25(a) shall be 
filed at the time of entry into the United States unless 
otherwise directed or permitted by the Commissioner 
of Customs. They shall be filed with the custo” s offi- 
cer in charge of any customs port of e..ry or 
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departure, or as otherwise permitted or directed by 
the Commissioner of Customs. They shall be on forms 
to be prescribed by the Secretary of the Treasury and 
all information called for in such forms shall be 
furnished. 


The form prescribed by the Secretary of the [355] 
Treasury for the filing of the reports required by the 
statutes and regulations, which I have just referred 
to, is Form 4790 of the Internal Revenue Service of the 
Treasury Department. A copy of Form 4790 has been 
admitted as an exhibitin evidence in this case. 


Section 1058 of Title 31 of the United States Code 
provides that whoever willfully violates any of the 
statutory provisions or regulations, which I have just 
referred to, shall be guilty of an offense against the 
United States. 


In this regard, I would remind you that the de- 
fendant is not charged with the offense of 
transporting monetary instruments, but rather is 
charged with the failure to report on a form available 
for that purpose the transportation of monetary in- 
struments in excess of $5,000 into the United States 
from a place outside of the United States. That is the 
only offense with which she is charged and it is the 
only one which you should consider in your 
deliberations. 


For purposes of this case, the term “monetary in- 
struments,” as used in the statutes and regulations, 
means coins and currency of the United States. 


There are three essential elements that the Gov- 
ernment must prove beyond a reasonable doubt in 
order to establish the offense charged in the infor- 
mation. Those ele.rents are as follows: 
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First; that on or about the 30th day of 
March, 1975, Delia Aguilar San Juan, the de- 
fendant, transported or caused to. be 
transported into the United States, from Can- 
ada, monetary instruments in aa amount in 
excess of $5,000. 


Second; that the defendant failed to file a 
report of the transportation as required by the 
pertinent statute and regulations. 


Third; that the defendant acted knowingly 
and willfully. 


With respect to the first element of the of- 
fense, the Government is required to prove 
beyond a reasonable doubt that the defendant 
transported, or caused to be transportec. mon- 
etary instruments in an amount in excess of 
$5,000 into the United States from Canada on 
or about March 30, 1975. It is not necessary for 
the Government to prove that the defendant 
herself actually placed the money in her lug- 
gage. It is sufficient to prove only th.t she 
carried or conveyed the luggage containing 
the money. Also, although the Government 
has alleged that the defendant was trans- 
porting currency in the amount of $77,500, the 
Government need not prove that exact 
amount. It must prove only that the amount of 
cu: rency being transported exceeded $5,000. 


With respect to the second element of the 
offense, the Government must prove beyond a 
reasonable doubt that the defendant failed to 
file a report of the transporta-[357|tion of mon- 
etary instruments as required by 31 United 
States Code, Section 1101 and 31 Code of Fed- 
eral Regulations, Sections 103.23(a) and 
103.25(b). 
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As I have already indicated to you, the re- 
port which is required to be filed in connection 
with the transportation of currency into the 
United States is Form 4790 of the Internal 
Revenue Service. Persons transporting more 
than $5,000 into the United States are re- 
quired to file Form 4790 with the customs 
officer in charge at any customs port of entry 
at the time of entry into the United States un- 
-less otherwise directed or permitted by the 
Commissioner of Customs. 


In this case, the time of entry into the Unit- 
ed States was the time that Mrs. San Juan 
arrived in the United States, from Canada, at 
the customs port of entry at Highgate Springs, 
Vermont on March 30, 1975. 


In order to establish the secord element of 
the offense charged in the information, the 
Government must prove beyond a reasonable 
doubt that the defendant failed to complete 
and return Form 4790 to the customs officer in 
charge at the time she entered the United 
States through the port of entry at Highgate 
Springs, Vermont on March 30, 1975, and the 
Government must also prove beyond a reason- 
able doubt that the Commissioner of Customs 
did not direct or permit the defendant to use 
any method of filing Form 4790 other than 
completing it and submitting it to the customs 
officer in charge of the port [358] of entry at 
the time of entry. 


In connection with the second element you 
will remember that defendant's counsel con- 
ceded in his opening statement that his client, 
in fact, did not file the report. You will also re- 
call that the attorney for the United States, in 
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his opening statement, advised that it is the 
Government's contention that the violation 
with which the defendant is charged occurrea 
on the bus when she arrived in this country. In 
this regard, there was testimony that when 
questioned on the bus by a customs officer, the 
defendant failed to state or advise him that 
she was carrying a large amount of currency 
or monetary instruments as they are referred 
to in the statute. This testimony, if believed by 
you, standing alone does not constitute proof 
of the offense charged, as the statute and reg- 
ulations do not require oral statements or 
declarations. The testimony may, therefore, be 
considered by you as bearing only upon the de- 
fendant’s knowledge or intention in failing to 
file a written report of the currency as 
charged. 


The last element which the Government 
must prove beyond a reasonable doubt is that 
the defendant acted knowingly in trans- 
porting or causing the transportation of the 
monetary instruments, and that she acted 
willfully in failing to file the required report. 


An act is done knowingly if it is done volun- 
tarily and purposefully and not because of 
mistake, accident, [359] mere negligence, or 
other innocent reason. In this case, in order to 
find that the defendant acted knowingly in 
transporting the currency in her suitcase, you 
must find that she knew the currency was con- 
tained in her suitcase, and that she carried the 
currency voluntarily and purposely, not acci 
dentally or ignorantly. 


You must also find that the defendant acted 
willfully in “ailing to file a report of the cur- 
rency she was transporting. An act is willfully 
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done, if it is done knowingly and deliberately. 
A failure to act is done willfu!ly, if it done vol- 
untarily and intentionally and with specific 
intent to fail to do something the law requires. 
In this case, in order to find the defendant 
guilty of willful failure to file the required re- 
port, you must find that she knew that the 
report was required to be filed, and she in- 
tentionally and deliberately failed to comply 
with that requirement, or acted in deliberate 
disregard of the requirement. 


In this regard, it is not necessary for the 
Government to prove that the defendant knew 
that the law imposed a duty upon her to file a 
report of her transportation oi currency. Un- 
less and until outweighed by evidence in the 
case to the contrary, there is a presumption 
that every person knows what the law re- 
quires to be done. However, evidence that the 
defendant acted or failed to act because she 
was ignorant of the law may be considered by 
you in determining whether or not [360] she 
acted, or failed to act, with specific intent to 
disobey the reporting requirement, as 
charged. 


At this time, | want to remind you that two 
letters denoted Government's Exhibits ‘3” 
and ‘13’ have been admitted into evidence, 
but these are to be considered by you as bear- 
ing only upon the question of the defendant’s 
knowledge or intent, and for no other purpose. 
They have not been admitted for the truth of 
the matters contained therein, nor solely by 
themselves do they permit any evidence of 
wrongdoing on the defendant’s part. As 
stated, however, you may give them such 
weight which you feel they are entitled on the 
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question of the defendant's knowledge or in- 
tent with reference to the offense with which 
she is c..arged in this matter. 


Again, I want to suggest toe you that while 
the law is for the Court, and you are to apply 
the law as given you in these instructions, the 
finding of the facts in this case is entirely for 
you. Whatever r2ference the Court has made 
to the evidence, vr pleadings, is only for the 
purpose of making application of the principles 
of law to the issues in this case and without 
any purpose of indicating in the least degree 
how the Court may think that the case ought 
to be decided on the facts. That is for you, and 
you alone, to determine. 


The exhibits which have been admitted into 


evidence during the trial are for your consid- 
eration in your [361] deliberations. 


Your verdict must be unanimous and will 
be delivered orally by your foreman, or fore- 
lady, in response to inquiries made by the 
Clerk. 
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UNITED STATES DISTRICT COURT 


DISTRICT OF VERMONT 


UNITED STATES OF AMERICA 


my Criminal No. 75-46 
DELIA AGUILAR SAN JUAN 


MOTION FORJUDGMENT OF ACQUITTAL 
NOTWITHSTANDING THE VERDICT 


Defendant moves the court to set aside the verdict 
of guilty returned in the above entitled action on 
March 11, 1976 and to enter judgment of acquittai. In 
support thereof the defendant submits her Memo- 


randum under separate cover. 


United States of America vs. 


DEFENDANT 


COUNSEL 


FINDING & 
JUDGMENT 


SENTENCE 
OR 
PROBATION 
ORDER 


SPECIAL 
CONDITIONS 
OF 
PROBATION 


JUDGMENT AND PROBATION/COMMITMENT ORDER 


AO 245 (6/74) 


In .e presence of the attorney for the government MONTH DAY YEAR 
the defendant appeared in person on this cate 6 21 76 


L__J WITHOUT COUNSEL 


However the court advised defendant of right to counsel and asked whether defendant desired to 
have counsel appointed by the court and the defendant thereupon waived assistance of counsel. 


32) WITH COUNSEL 


(Name of counse!) 


L__J GUILTY, and the court being satisfied that 
there is a factual basis for the plea, 


{ }J NOLO CONTENDERE, %_j NOT GUILTY 


LJ NOT GUILTY. Defendant is discharged 


There being a finding/verdict of 


LX _5 GUILTY. 


Defendant has been convicted as charged of the offense(s) of 


violation of Sections 1058 and 
1101(a), of Title 31, United States Code, 


The court asked whether defendant Lad anything tu say why judgment should not be pronounced. Because no sufficient cause to the contrary 
was -hown, or eppeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that The defendant is 
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a pcriod of one 


year. Execution of sentence is suspended with the exception of 
thirty days to be served in a jail type institution(Court reccommends 
that sentence be served at the Connecticut Correctional Center in 
Niantic, Connecticut), Defendant is placed on probation for a period 
of three years. 


Defendant to surrender herself to the U. S. Marshal's office in 
Connecticut within two weeks from today. 


(Sentence is stayed pending determination upon appeal) 


ADDITIONAL 


CONDITIONS In atdition to the special conditions of orubs con imped above, it © hereby ordered that the general conditions of probation set out on the 

reverse Side of this judgnent be imposed. The Court may change the conditions of probstion, reduce of extend the period of probation, and at 

OF any lime during Gie probation period oF wilnin 4 maximum probation period of five yeats permitted by law, may tssue 4 wari ant and revoke 
PROBATION probation lor a vivlation occurring during the probation period. 


The court orders commitment to the custody of the Attorney Gereral and recommends 


it is ordered that the Clerk deliver 


COMMITMENT erorenckoil dy 
c > 7 
RECOMMEN. 


shal or other auastified officer. 
DATION 


a 


CERTIFIED AS A TKUE COPY ON 


Filed 
THIS DATE June 21 1976 


SIGNED BY 
LJ U.S. Oistrict Juage 


- U : 
J 4 
LJ U.S. Magistrate : - See vo Ee Let MLL 4: a) 7 
( ) CLERK 


(%) o€euty 
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UNITED STATES DISTRICT COURT 


UNITED STATES OF AMERICA 


ba Docket Number 75-46 
DELIA AGUILAR SAN JUAN 


Albert W. Coffrin, D.J. 
(District Court Judge) 


NOTICE OF APPEAL 


Notice is hereby given that Delia Aguilar San Juan 
appeals to the United States Court of Appeals for the 
Second Circuit from the x judgment x order _ other 
(specify) sentence entered in this action on June 21, 
1970. (Date) 


Date June 21, 1976 
To: James W. Murdoch, Esq. 
(Counsel for Appellant) 
Address 131 Ma‘ St., Burlington, VT 05401 
302-364-9811 


Samuel Gruber, Esq. 

218 Bedford St. 

Stamford, CT 06902 
Phone Number 203-322-7789 

Co-Counsel for Appellant 


